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No. 1 

October through December 1981 

B-203473(1) Oct. 7, 1981 81-2 CPD 269 
BIDS--EVALUATION--CRITERIA--NOTICE TO BIDDERS--SUFFICIENCY 

Although s o l i c i t a t i o n  does no t  con ta in  notice t o  
bidders t h a t  opt ion p r i c e s  would be  evaluated as 
required by r egu la t ions ,  b idders  were no t  pre j -  
udiced as t h i s  information was provided dur ing  
prebid conference. 

BIDS-- EVAL UATION- - OPTIONS-- E VALUA TIOI'? CRITERIA 

Since the re  i s  no evidence i n  record t h a t  agency made 
determination requi red  by r egu la t ions  p r i o r  t o  evalua- 
t i on  of opt ion p r i c e s ,  GAO recommends t h a t  s o l i c i t a t i o n  
be canceled and requirement readver t i sed  un le s s  agency 
can e i t h e r  show t h a t  proper determinat ion was i n  f a c t  
made or  makes such determinat ion p r i o r  tu making award. 

BIDS--UNBALANCED--PROPRlETJ! OF UNBALANCE--"MATHEMAY'ICALLY 
UNBALmmD BIDS"-- W A T  CONSTITUTES 

Even if bid on service con t rac t  f o r  four  month 
base per iod and two 1-year opt ions  is mathemati- 
c a l l y  unbalanced, b id  may be  accepted un le s s  it 
i s  a l s o  ma te r i a l ly  unbalanced, t h a t  i s ,  reason- 
ab le  doubt e x i s t s  t h a t  award would n o t  r e s u l t  i n  
lowest u l t ima te  cos t .  Such ques t ion  need no t  be 
resolved,  however, s i n c e  i t  concerns t h i r d  low 
bid and t h e r e  is no i n d i c a t i o n  i n  record t h a t  
agency w i l l  reject two lower b ids .  

CONTRACTORS--RESPONSSIBILITY--DETERMINATION--REVIEW BY GAO-- 
AFFIRMTIVE FINDING ACCEPTED 

Pro te s t  concerning b idder ' s  a b i l i t y  t o  meet contrac- 
t u a l  requirements i s  not  f o r  cons idera t ion  as GAO w i l l  
not  review a f f i rma t ive  determinat ion of r e s p o n s i b i l i t y  
i n  absence of showing of f raud o r  a l l e g a t i o n  that 
d e f i n i t i v e  r e s p o n s i b i l i t y  cr i ter ia  i n  s o l i c i t a t i o n  were 
misapplied. 



* 
B-19993711) Oet. 2, 1981 81-2 CPD 270 

CONTKACTS--NEGOTIATION--REQUESTS FOR PROPOSALS-- 
SPECIFICATIONS- -RESTRICTIJT--PARTS, ETC. , PROCUREMENT 

Agency cannot r e s t r i c t  considerat ion of a l t e r n a t i v e  
sources by simply assigning spare  p a r t  t o  material 
cont ro l  c l a s s i f i c a t i o n  which requi res  t h a t  p a r t  be 
purchased from o r i g i n a l  equipment manufacturer. 
Manufacturer of a l t e r n a t i v e  pa r t  must be given op- 
por tuni ty  t o  demonstrate s u i t a b i l i t y  of a l t e r n a t i v e  
product, and any r e s t r i c t i o n  of competition must be 
separa te ly  j u s t i f i e d  under procurement s t a t u t e s .  

CONTRACTS--NEGOTIATION--SOLE-SOURCE BASIS--JUSTIFICATION-- 
IN..4DEQUA!lT 

Fact t h a t  a l t e r n a t i v e  p a r t  is not  guaranteed when 
used with components of o r i g i n a l  manufacturer i s  
not  adequate t o  j u s t i f y  s o l e  source award s ince  
o r i g i n a l  manufacturer does not guarantee replace-  
ment parts when used with i t s  own components. 

Sole source j u s t i f i c a t i o n  i s  not adequate where record 
shows tha t  other  manufacturers have produced same p a r t s  
s a t i s f a c t o r i l y  i n  p r i o r  procurements u t i l i z i n g  more 
r i g i d  manufacturing and inspect ion cont ro ls  by Govt. 

B-202647.211) Oet. 2, 1981 81-2 CPD 271 
BIDS--PRICES-- I T E M  PRICING--SUBMISSION AFTER BID OPENINE- 
PROPRJETY 

It is improper t o  r equ i r e  only t o t a l  bid p r i c e  
a t  bid opening and post-bid opening submission of 
and poss ib le  negot ia t ion  of u n i t  p r i ces  under IFB 
f o r  i n d e f i n i t e  quant i ty  con t r ac t ,  s ince  u n i t  p r i ces  
are necessary a t  bid opening t o  set material terms 
of cont rac tor ' s  obl igat ion.  That procedure, huw- 
ever, may be used i f  f ixed p r i c e  cont rac t  is 
contemplated, s ince  Govt.'s acceptance of l o w  bid 
would obl iga te  f i rm t o  provide serv ices  l i s t e d  f o r  
s t a t ed  period f o r  which G o v t .  would pay t o t a l  bid 
pr ice .  I n  t h a t  case,  u n i t  p r i ces  would not a f f e c t  
cont rac tor ' s  ob l iga t ion .  B-202647, June 1 7 ,  1981, 
overruled. 

2 



B-202647.2(1) OCt .  2, 1981 81-2 CPD 271 - Con. 
CONTRACTS--OPTIONS--SOLICITATION PROVISIONS--PROWT PAYMENT 
DISCOUNTS--DECREASES NOT PRECLUDED--BID RESPONSIVE 

Bidder may alter prompt payment d iscounts  f o r  op t ion  
years  d i f f e r e n t  from t h a t  of fe red  f o r  base year  where 
not precludad from doing so by IPB. 
1981, overruled.  

B-202647, June 1 7 ,  

B-198952.2 OCt.  5, 1981 81-2 CPD 273 
CONTRACTS- PROTESTS-- GBNERAL ACCOUNTING OFFICE PROCEDURES-- 
RECONSIDERATION REQVESTS--TIMELINESS 

Request by agency f o r  recons idera t ion  received more 
than 10 working days a f t e r  agency knew of basis f o r  
request  i s  untimely. 4 C.F.R. 21.9 (1981). 

B-200177.2 Oct. 5, 1981 87-2 CPD 274 
CONTRACTS--PROTESTS--GENERtlL ACCOUNTING OFFICE PROCEDURES-- 
TlMELINESS OF PROTEST--ADVERSE AGENCY ACTION EFFECT 

Protes t  f i l e d  wi th  GAO more than  one year  a f t e r  
p r o t e s t e r  received n o t i f i c a t i o n  of SBA d e n i a l  of 
p r o t e s t  over award of 8(a)  con t r ac t  is untimely 
and w i l l  not  be considered on its merits. 

3-200871 OCt .  5, 1982 81-2 CPD 275 
BIDS--AGGREGATE V .  SEPARABLE ITEMS, PRICES, ETC. -- 
ADDITIVES--APPROFRIATION AVAILABILITY--RECORDING 
REQUIREMENT--NOT APPLICABLE TO FPR 

FPR do no t  r e q u i r e  pre-bid-opening determinat ions 
of ava i l ab le  funding i n  procurements having a d d i t i v e  
i t e m s ;  t he re fo re ,  Veterans Administration has  d i sc re -  
t i o n  i n  determining amount of a v a i l a b l e  funding f o r  
award of con t r ac t  where a d d i t i o n a l  funds are obtained 
a f t e r  b id  opening. 

BIDS--INVITATION FOR BILE--SPECIFICATIONS--ADEQUACY--SCOPE 
OF WORK--SUFFIClENCY OF DETAIL 

IFB which d e s k i b e d  electrical wir ing  work t o  be 
done by re ference  t o  "approximate loca t ions"  was 
s u f f i c i e n t l y  d e t a i l e d  t o  permit compet i t ive bid- 
ding s i n c e  work d e t a i l s  could be est imated through 
v i s i t i n g  worksi te .  

3 
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B-200871 O e t .  5, 1981 81-2 CPD 275 - con. 
BIDS--R/VDATION FOR BDS--SPECIFICATIONS-- INCORPORATION OF 
TERMS BY li%FEREIvE 

Work descr ibed i n  no te s  on IFB drawing w a s  no t  
i ncons i s t en t  wi th  IFB's s p e c i f i c a t i o n s  s i n c e  no te s '  
work was  incorporated by re ference  i n t o  spec i f i ca -  
t i o n s  both by provis ion  of s p e c i f i c a t i o n s  as w e l l  
as genera l  p rovis ion  No. 2 of IFB. Moreover, even 
i f  no tes '  work is not  t o  be  considered t o  be p a r t  
of s p e c i f i c a t i o n s ,  b idders  were s t i l l  required t o  
p r i c e  notes '  work i n  t h e i r  b i d s  because IFB re- 
peatedly s t a t e d  t h a t  work t o  be  b id  w a s  set f o r t h  
i n  both "specifications and drawings. " Repeated 
s ta tement  S admitted p o s s i b i l i t y  t h a t  some requi red  
work might be found only i n  IFB's s p e c i f i c a t i o n s  
o r  i n  drawings. 

BIDS--MISTAKES--AFPmNT TO AGENCY 

Agency must reject b i d ,  responsive on i t s  face ,  
where, d e s p i t e  b idde r ' s  d e n i a l ,  i t  i s  apparent 
t o  agency t h a t  mistake has  been made. 

BIDS--PR.TCES--REASONABLE PRICE RANGE ESTABLISHED--ESTRrlATG' 
NOT m r m G  FOR BIDDING 

Bidder assumed r i s k  of a l l eged ly  bidding on c o s t  
estimate which obviously d id  no t  inc lude  a l l  work 
required under reasonable  i n t e r p r e t a t i o n  of speci-  
f i c a t i o n s  and drawings s i n c e  b idder  d id  n o t  quest ion 
cost estimate p r i o r  t o  bidding; moreover, under ap- 
p l i c a b l e  precedent bidder  is expected t o  prepare i t s  
independent bid r ega rd le s s  of c o s t  estimate which is 
not  c e i l i n g  for bidding. 

B-203937 Oct. 5, 1981 81-2 CPD 276 
CONTWXTS--PRO!l'ESTS--GEh~ERU ACCOUNTING OFFICE PROCEDURES-- 
TIEELIiVESS OF PROTEST--DATE BASIS OF PROTEST MADE KNOWN TU 
PRLPESTIiR 

P r o t e s t  t h a t  quota t ions  were no t  evaluated on c m o n  
b a s i s  under terms of RFQ and t h a t  awardee's quota t ion  

4 



did not  meet RFQ s p e c i f i t a t i o n s ,  f i l e d  within 10 work- 
ing days a f t e r  debr ie f ing  conference, a t  which agency 
explained evaluat ion and p ro te s t e r  f i r s t  reviewed 
awardee's quotation, is  timely under 4 C.F.R. 21.2(b) (2) 
(1981) and w i l l  be considered on merits. Contracting 
agency is  requested t o  provide documented repor t  on 
merits of these  bases of p ro te s t .  

B-204786 Oct. 5, 1981 81-2 CPD 277 
CONTRACTS--PROTESTS--GEN&RAL ACCOUNTING OFFICE PROCEDURES-- 
YDG'LirNESS OF PROTEST--ADVERSE AGENCY ACTION EFFLCT 

Protes t  f i l e d  with GAO more than 10 working days 
a f t e r  p ro t e s t  w a s  denied by contract ing agency i s  
untimely and not f o r  our consideration. 

B-204823 Oct. 5, 1981 81-2 CPD 278 
COIviTRA CTORS- -RESPONSIBILITY-- DETERMINATION- -REV1 EW BY GAO-- 
AFFIRi"IVh' FINDING ACCEPTED 

Allegation t h a t  of fe ror  should not  have been 
awarded contract  because of a l leged v i o l a t i o n  
of Fed. regulatory agency order and pas t  
unsa t i s fac tory  performance involves responsi-  
b i l i t y  and GAO w i l l  not review af f i rmat ive  
r e spons ib i l i t y  determination absent showing 
of fraud or  presence of unapplied d e f i n i t i v e  
r e spons ib i l i t y  criteria. 

B-198911.3 Oct. 6, 1981 81-2 CPD 279 
CONTRACTS--OPTIONS--SOLICITATION PROVISIONS--PROPRIETY 

Purported opt ions f o r  cont rac t  renewals which 
contemplate negot ia t ion  of p r i ce ,  subjec t  t o  
yet-to-be-determined p r i c e  c e i l i n g ,  f o r  acquisi-  
t i o n  of undefined equipment and/or s e rv i ces ,  t o  
f u l f i l l  imprecisely defined needs, are l i t t l e  
more than advance agreements t o  conduct negotia- 
t i ons  on what i s  tantamount t o  sole-source bas i s .  
Pr ior  decis ion is  affirmed. Provisions should be 
deleted from contract .  
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B-202536.2 Oet. 6, 1981 81-2 CPD 281 
CONTRACTS- -NEGOTIATION-- COMPETITION- - 
COMI?E!l'ITIIE RANGE FORMULA--ADMIh'ISTRATIE DETERMINTION 

Contracting agency did not abuse i ts  adminis t ra t ive 
d i sc re t ion  when it  excluded p ro te s t e r  from competi- 
t i v e  range s ince  agency had r a t i o n a l  b a s i s  f o r  
concluding t h a t  p ro t e s t e r  did not  have reasonable 
chance of being selected f o r  f i n a l  award. 

B-203202.2 Oct. 6, 1982 81-2 CPD 282 
B I D S - - R - F A I L U R E  TO FURNISH SOMETEIflG 
REQUIRED 

Requirement t h a t  bidder list source-controlled 
component which it  proposes t o  u t i l i z e  c rea t e s  
obl igat ion t h a t  bidder furn ish  spec i f ied  com- 
ponent, which is not otherwise required under 
IFB spec i f ica t ions .  

Where IFB i d e n t i f i e s  previously approved source- 
control led components and requi res  bidder t o  list 
those tha t  it w i l l  fu rn ish  t o  t h a t  procuring agency 
can insure  t h a t  acceptance of bid w i l l  ob l iga te  bid- 
der  t o  meet agency's needs, bidder 's  f a i l u r e  t o  
iden t i fy  one such component requi res  r e j ec t ion  of 
bid as nonresponsive. 

3-298679.2 Oct. 7, 1981 81-2 CPD 283 
CONTRACTS--PROTESTS--GENERAL ACCOURTXVG OFFlCE PROCEDURES-- 
RKCONSIDERATI'OA' REQUESTS--ERROR OF FACT (3R LAW--NOT 
ESTABLISHED 

GAO aff i rms p r i o r  dec is ion  denying p ro te s t  t h a t  
use of peak workload d a t a  i n  spec i f i ca t ions  and 
f a i l u r e  t o  include nonpeak workload d a t a  and pro- 
j e c t i o n s ,  purportedly ava i l ab le  from p r i o r  con- 
t r a c t s ,  rendered spec i f i ca t ions  unduly r e s t r i c t i v e  
of competition, un fa i r ly  advantageous t o  incumbent 
contractor ,  and inappropriate  for award of fixed- 
p r i ce  incent ive contract .  P ro te s t e r  has presented 
no new f a c t u a l  grounds showing t h a t  spec i f i ca t ions  
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were unreasonable,  t h a t  agency could reasonably 
provide more p r e c i s e  information,  o r  t h a t  agency's 
dec is ion  to  award f ixed-price incen t ive  c o n t r a c t  
lacked reasonable  b a s i s .  

B-204842 O c f .  7,  1981 81-2 CPD 284 
CONTR4CTS--STENOGRIPHIC RipPORTING--CRARGES TO PUBLIC--AS 
EVALUATION FACTOR--REASONABLEiVESS REQUIREMENT 

GAO recommends t h a t  agency re ject  proposa l ,  which 
includes unreasonably high rate of up t o  $7.50 p e r  
page f o r  copy of t r a n s c r i p t  requested by pub l i c ,  
s ince  under Fed. Advisory Committee Act agency i s  
obl iga ted  t o  make copies  of t r a n s c r i p t s  a v a i l a b l e  
t o  publ ic  a t  reasonable  p r i c e s .  

FEES--SERVICES TO PUBLIC--CHARGES--R~O~TI~G SERVIG'ES-- 
REASONABLENESS REQUIREMENT 

Agency must eva lua te  o f f e r o r ' s  proposed rate o f  
"$7.50 maximum" per  page f o r  copy of t r a n s c r i p t  
requested by agency or by publ ic  a t  rate of $7.50 
p e r  page. 

B-199690.2 O C t .  8,  1981 82-2 CPD 285 
BIDS--INVITATION FOR BIDS--S'ECIFICATIONS--RESTRICTIIVE-- 
MZ'IGHT LIMITATION 

Decision t h a t  A i r  Force s p e c i f i c a t i o n ' s  0.75-pound 
cy l inder  weight l i m i t a t i o n  does n o t  unduly res t r ic t  
competit ion,  although N a v y  buys p r o t e s t e r ' s  heavier  
cy l inder ,  is  aff i rmed.  P r o t e s t e r  has  n o t  shown t h a t  
weight r e s t r i c t i o n  was no t  reasonably r e l a t e d  t o  A i r  
Force's  p a r t i c u l a r  needs under opera t ing  procedures 
and condi t ions  d i f f e r e n t  from those of N a v y .  

TRANSORTATION DEPARTMENT- -REGULATIONS- -HAZARDOUS 
M4TE'RIALS--COMPL IANCE DETERMINATION--MILITARY PROCUREMENTS 

Decision denying p r o t e s t  aga ins t  s o l i c i t a t i o n  which 
de le ted  product q u a l i f i c a t i o n  requirement a l l eged ly  
v i o l a t i n g  Dept. of Transpor ta t ion  r egu la t ions  on 
hazardous materials is aff i rmed.  Where agency which 
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prepared the  s p e c i f i c a t i o q  determined less r igorous  
tests would a s su re  an acceptab le  product  and the  
s o l i c i t a t i o n  s t a t e d  product q u a l i f i c a t i o n  w a s  n o t  
requi red ,  GAO w i l l  no t  o b j e c t  t o  an agency's determi- 
na t ion  t h a t  less r e s t r i c t i v e  s p e c i f i c a t i o n s  and tests 
meet i t s  minimum needs. 

B-201333(1) O c t .  8, 1981 81-2 CPD 286 
CONTRACTS--SMALL BUSINESS COflCERNS--AWARDS--RES'ONSIBILITY 
DETERM&VATIOIlr--NONRESPONSIBILITY FINDING--REVIEW BY GAO 

Because unreasonable f a i l u r e  of c i v i l i a n  agency t o  
r e f e r  determinat ion of nonrespons ib i l i t y  of small 
bus iness-pro tes te r  t o  SBA i n  r e l i a n c e  on agency 
procurement r egu la t ion  v i o l a t e d  Small Business Act 
and implementing Federal  Procurement Regulat ions,  
p r o t e s t  a g a i n s t  award of completed con t r ac t  is  
sus ta ined .  Since SBA decl ined t o  dec ide  hypothet i -  
c a l l y  p r o t e s t e r  ' s compliance wi th  def i n i  t i v e  
r e s p o n s i b i l i t y  c r i t e r i o n ,  i n  t h i s  Limited cfrcum- 
s tance ,  GAO dec ides  matter and f i n d s  reasonable  
b a s i s  f o r  nonrespons ib i l i ty  determinat ion.  There- 
f o r e ,  bid prepara t ion  c o s t s  are no t  a l lowable.  

B-202782(11 Oet. 8, 1881 81-2 CPD 287 
BIDS--INVITATIOh' FOR BIDS--SPECIFICATIONS--MINIMUM NEEDS 
REQUIREMEILrT-ADMINISTR4T.WE DETERMINATION--REASONABLENESS 

Where agency f a i l s  t o  show t h a t  s p e c i f i c a t i o n  
r e s t r i c t i o n  r equ i r ing  t h a t  e l e c t r o n i c  m a i l  systems 
be manufactured by only one company i s  prima f a c i e  
reasonable ,  s o l i c i t a t i o n  should be canceled and 
requirement r e s o l i c i t e d  without  r e s t r i c t i v e  speci-  
f i c a t i o n  . 

B-203818.2 O c t .  8, 1881 81-2 CPD 288 
OFFICE OF MANAGEVENT AND BUDGET--CIRCULARS--NO.A-76-- 
POLICY MATTERS--NOT FOR GAO REVlZ'W 

Determination under Off ice  of  Management and Budget 
Ci rcu lar  No. A-76 t o  c o n t r a c t  f o r  s e r v i c e s  r a t h e r  
than have them performed in-house i s  matter of Ex- 
ecu t ive  Branch po l i cy  n o t  reviewable as b id  p r o t e s t  
f i l e d  by union represent ing  Fed. employees. 

8 



3-187872.2 O c t .  9, 1981 81-2 CPD 289 
CONTRACTS--NEWTIATION--REQUESTS FOR PROPOSALS-- 
CANCELLA TION- - DELAY 

Agency, a f t e r  major cons idera t ions  have been enumerated 
as t o  why cance l l a t ion  of s o l i c i t a t i o n  may be appropri-  
a te ,  should inform o f f e r o r  of t h a t  possibility t o  enable  
o f f e ro r  t o  make necessary informed bus iness  dec i s ions ,  
r a t h e r  than de lay  2 months. 

COIJTRACTS--NEWTIATION--REQUESTS FOR PROPOSALS-- 
CANCELLATION--REASONABLE BASIS--CHANGED CONDITIONS, 
NEEDS, ETC. 

Contracting o f f i c e r ' s  dec i s ion  t o  cance l  s o l i c i t a -  
t i on  a f t e r  i t  was determined t h a t  communication 
system was no longer  needed, based on, among o t h e r  
things,  departmental-wide requirements and p l an  t o  
e s t a b l i s h  nationwide system, was reasonable .  

In  view of conclusion t h a t  con t r ac t ing  o f f i c e r ' s  
determination t o  cance l  s o l i c i t a t i o n  w a s  reasonable ,  
there  is no b a s i s  t o  f i n d  a r b i t r a r y  and cap r i c ious  
ac t ion  by agency t o  support  recovery of proposal  
prepara t ion  c o s t s .  

c c 
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B-197872.2 dct. 9,  1, 1981 81-2 CPD 289 - Con. 
ESTOPPEL--AGAINST W mRNMENT--NOT ESTABLISHED--CLAIM FOR 
BIU/PROPOSAL PREPARATION COSTS 

Govt. i s  not  estopped t o  deny ex i s t ence  of con t r ac t  
with p r o t e s t e r  where record l acks  clear evidence of 
any overt a c t  by G o v t .  which might reasonably be 
construed as inducement t o  p r o t e s t e r  t o  incur  c o s t s  
by commencing i t s  implementation p lan  p r i o r  to award. 

B-200299.2 Oet. 9,  1981 81-2 CPD 290 
CONTRACTS-- LABOR STIPULATIOfiS--DAVIS-BACOiV ACT- - 
CLASSIFICATION OF WORkWEN--DISPUY’ES 

Ruling t h a t  record was s u f f i c i e n t  t o  substan- 
t ia te  worker‘s claim t h a t  he was not  paid p reva i l i ng  
Davis-Bacon wage ra te  f o r  work performed as carpenter  
and pa in t e r  is  affirmed on recons idera t ion .  
June 12, 1981, modified i n  p a r t .  

B-200299, 

COllrTRACTS--LABOR STPULATIONS--DAVIS-BACON ACT-- WAGE 
VNDERPAYMEiW5- -EVLTEJC’E 

Ruling t h a t  agreement between con t r ac to r  and Dept. 
of Labor d id  no t  cover work performed by employee 
i n  March 1979, bu t  r a t h e r  work performed i n  May 
1979, is modified on recons idera t ion  t o  ex ten t  t h a t  
new evidence has  e s t ab l i shed  t h a t  agreement covered 
work performed i n  March 1979. 
1981, modified i n  p a r t .  

B-200299, June 1 2 ,  

B-202031 Oct. 9,  1981 81-2 CPD 291 
CONTRACY‘S--PROTESTS--GENERAL ACCOUflTING O F F I C h  PROCEDURES-- 
RECONSIDERATION REQUhSTS 

P r i o r  dec is ion  is  affirmed where reques t  f o r  
recons idera t ion  ques t ions  dec i s ion  holding t h a t  
agency should eva lua te  previously accrued i n s t a l -  
l a t i o n  charges when telephone system i s  reprocured. 
Rule t h a t  G o v t .  is  not  requi red  t o  compensate f o r  
n a t u r a l  advantage of incumbency does not  apply 
where incumbency r e su l t ed  from improper award which 
reprocurement is  intended t o  co r rec t .  
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B-202921 Oet. 93 1981 81-2 CPD 292 
CONTR4 CTS- -NEGOTIATION- - OFFERS OR PROPOSALS- - E VALUATION-- 
METHOD--NOT PREJUDICIAL 

Pro te s t  t h a t  cube dimensions should no t  have been 
used i n  eva lua t ion  under t e r m s  of s o l i c i t a t i o n  under 
terms of s o l i c i t a t i o n  need no t  be  considered because 
even using p r o t e s t e r ’ s  method of computation, pro- 
tester’s does not  become low and, t he re fo re ,  t h e r e  
was no pre judice .  

CONTRACTS- - NEGOTIATION- - OFFh’RS OR PROPOSALS-- E VALUATION-- 
REASONABLE 

Contention t h a t  cheaper su r face  t r a n s p o r t a t i o n  
rates should have been used i n  eva lua t ion  r a t h e r  
than LOGAIR rates, i s  found t o  be without merit 
s ince agency has  j u s t i f i e d  use  of LOGAIR rates 
because of p r i o r i t y  of program, RFTP a l e r t e d  
o f f e ro r s  t o  p o s s i b i l i t y  of air  shipping and a l l  
b ids  were evaluated us ing  same formula. 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--TWO-STEP PROCUREMENT--SOLICITATION 
INPROPRIETIh’S-S!!EP TWO 

Pro te s t  of l i f e  cyc le  c o s t  eva lua t ion  method, set 
f o r t h  i n  s t e p  two IFB i s  untimely where no t  f i l e d  
p r io r  t o  b id  opening. 
was misled by s t e p  one reques t  f o r  t echn ica l  pro- 
posals  (RFTP) i n  designing con ta ine r ,  assuming 
RFTP did mislead p r o t e s t e r ,  IFB made clear t h e  
manner i n  which b i d s  would be evaluated and, 
therefore ,  a l leged  impropriety w a s  apparent from 
review of IFB. 

While p r o t e s t e r  argues i t  

B-203206 Oet. 9, 1981 81-2 CPD 293 
CONTRACTS--PROTESTS--BURDEN OF PROOF--ON PROTESTER 

GAO w i l l  not  conduct independent i n v e s t i g a t i o n  t o  
e s t a b l i s h  v a l i d i t y  of p r o t e s t e r ’ s  s ta tements  s i n c e  
burden i s  on p r o t e s t e r  t o  provide evidence necessary 
t o  support  i t s  case. This  burden has  not  been m e t  
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where Administrative Review Board's decision reason- 
ably sustains determination to continue performance 
in-house. 

CONTh!ACTS--PROTESTS--GENEML ACCOUNTING OFFICE PROCEDURES-- 
Y'lHELnESS OF PROTEST--DATti BASIS OF PROTb'ST MADE KNOWN TO 
PROTESYER 

When doubt exists as to when protester knew or should 
have known basis for protest, doubt is resolved in favor 
of protester. 

B-203428, e t  aZ. Oct. 9, 1981 82-2 CPD 294 
COA'TRACZ'ORS-- RESPONSIBIL ITY-- DETERMINATION--RtiVJEW BY GAO-- 
AFFIRMA!UVE FINDING ACCEPTED 

GAO does not review affirmative determinations of 
responsibility except for reasons not present here. 

CONTRACTS--NEGOTIATION-- OFFERS AND PROPOSALS--EVALUATION- - 
mcmrcu ACCEPTABILITY--ADMJ~VISTR~TIVE DETEAYUIVATION 

Determination that awardee' s proposals were 
technically acceptable is matter which falls 
within contracting agency's administrative 
discretion, and not subject to question by 
our Office unless clearly arbitrary or 
unreasonable. 

CONT&ICTS--NEGOTIATION--O.FFERS OR PROPOSALS-- 
RES"OI?S-€VETXSS--CONCEPT NOT APPLICABLE TO NEGOTIATED 
PROCUREMG'NTS 

Concept of responsiveness is not applicable to 
negotiated procurements. Therefore, protester's 
argument that awardee's proposals were nonrespon- 
sive is without merit. 

CONTRACTS-- PERFO€"CE--ADEQUACY--CONTR4CT ADMINISTRATION 
MATTEE 

Whether awardee will fulfill its contractual 
obligations is matter for contracting agency 
in administration of contract and does not 
affect validity of awards. 
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B-203428, et aZ. Oct. 9, 1981 81-2 CPD 294 - Con. 
GENER4L ACCOUNTING OFFICE--JURISDICTION--CONTRACTS--DISPUTES-- 
BETWEEN PRIVATK PARTIES 

Question of l e g a l  r i g h t s  t o  c e r t a i n  drawings is  
d ispute  between p r i v a t e  p a r t i e s  which must be 
s e t t l e d  by cour t s  r a t h e r  than by GAO. 

B-203587 OCt. 9, 1981 81-2 CPD 295 
BIDS- - INVIYATION FOR BIDS-- SPECIFICATIONS-- QUALIFIED 
PRODUCTS 

Clause i n  IFB which r e q u i r e s  t h a t  f o r k l i f t  t r u c k s  
offered be b idde r ' s  latest s tandard commercial product 
which has  been i n  product ion,  marketed and i n  use  f o r  
one year p r i o r  t o  i ssuance  of s o l i c i t a t i o n  appears  t o  
involve bid responsiveness .  
s t rued as c o n s t i t u t i n g  d e f i n i t i v e  r e s p o n s i b i l i t y  
standard,  agency cannot award con t r ac t  t o  b idder  o f f e r -  
ing t rucks  which have no t  been i n  use  f o r  one year .  
"But see" on B-203581.2. 

Even i f  c l ause  is con- 

B-203938 Oct. 9, 1981 81-2 CPD 296 
CONTRACTS-- NEWTIATION--OFFERS OR PROPOSALS-- DISCUSSION WITH 
ALL OFFERORS REQUIREMENT--EXC.tPTIONS--OFF~RS NOT WITHIN 
COMPETITIVE RANGE 

Proposing new b i l i n g u a l / b i c u l t u r a l  models w a s  
properly wi th in  scope of s o l i c i t a t i o n  and pro- 
curing agency w a s  n o t  ob l iga ted  t o  d i s c u s s  
other o f f e r o r ' s  suggest ions wi th  p r o t e s t e r .  

COh'TR4CTS--NEGQTIATION--OFFERS OR PROPOSALS--DISCUSSION WITH 
ALL OFFEROR'S REQUIPEMENT--"MEXNINGFUL" DISCUSSIONS 

Where during d i scuss ions ,  procuring agency d i r e c t e d  
o f f e r o r ' s  a t t e n t i o n  t o  one eva lua to r ' s  concern about 
p r o t e s t e r ' s  a b i l i t y  t o  provide consu l t a t ion  services 
and where rev ised  proposa l  addressed t h a t  area, 
agency s a t i s f i e d  its ob l iga t ion  t o  conduct meaningful 
discussions.  
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B-203938 Oct. 9, 1981 81-2 CPD 296 - C m .  
CONTRACTS- - NEGOTIATION- -OFFERS OR PROPOSALS- -E VALUATION- - 
EVALUATORS--ADHERANCE TO EVALUATION SCHEME 

Pro te s t e r  w a s  t r ea t ed  f a i r l y  and cons is ten t ly  with 
evaluat ion scheme where one of th ree  evaluators  give 
each of feror  r e l a t i v e l y  low scores  f o r  evidence of 
s a t i s f a c t o r y  similar experience and other  two eval- 
ua tors  gave each o f fe ro r  r e l a t i v e l y  high scores .  
Further,  scoring of t h i s  evaluat ion f ac to r  w a s  not 
outcome determinative.  

CONTRACTS-- NEWTIATION- -OFFERS OR PROPOSALS- -EVALUATION- - 
INFOIWTION PROVIDED-- INACCURATE 

Procuring agency made reasonable and good f a i t h  e f f o r t  
t o  obtain accurate  information concerning p r o t e s t e r ' s  
proposed consul tant .  P r o t e s t e r ' s  incor rec t  proposal 
contributed t o  agency's i n a b i l i t y  t o  obtain cor rec t  in -  
formation. 
t h a t  information obtained w a s  accurate ,  agency w a s  not  
obligated t o  seek c l a r i f i c a t i o n  from p ro te s t e r .  

Further ,  s ince  agency reasonably believed 

CONTRACTS--NEWTIATION--0FFZRS OR PROPOSALS--EVALUATION-- 
RE-EVALUATION- -METHOD CHANGES 

Procuring agency reasonably explains  t h a t  p r o t e s t e r ' s  
score was  lower i n  f i n a l  evaluat ion than i n  earlier 
evaluat ion because agency used lower-range scale t o  
score proposals the  f i n a l  t i m e .  

CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-- 
RE-EVALUATION-- SCORING CHANGES 

Procuring agency's explanation of one eva lua tor ' s  
determination t o  decrease score of p r o t e s t e r ' s  
proposal regarding understanding of i n t e n t  and re- 
quirement i s  reasonable. I n i t i a l l y ,  one evaluator  
gave p r o t e s t e r ' s  proposal bene f i t  of doubt but 
perspect ive of add i t iona l  discussions and proposal 
rev is ions  provided reasonable b a s i s  f o r  eva lua tor ' s  
determination t o  decrease p r o t e s t e r ' s  score on t h i s  
f ac to r .  
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B-203938 Oct. 3, 1981 81-2 CPD 296 - Con. 
CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION- - 
TECHNICALLY EQUAL PROPOSALS--PRICE DETERMINATIVE FACTOR 

t 

Where f i n a l  overall t echn ica l  scores  range from 81 
t o  85 po in t s ,  and where p r o t e s t e r ' s  conten t ions  of 
e r r o r  i n  eva lua t ion  are found t o  be  without merit, 
agency's determinat ion t h a t  proposals  were of similar 
technica l  q u a l i t y  cannot be questioned by GAO. Thus, 
s e l ec t ion  of second h ighes t  scored o f f e r o r  (83 points), 
which submitted s i g n i f i c a n t l y  lower evaluated c o s t ,  is  
reasonable.  

B-204654 Oct. 9, 1981 81-2 CPD 297 
BIDS--EVRI,UATION--AGGREGATE V .  SEPARABLE ITEMS, PRICES, 
ETC. --LOW BIDDER ENTITLEMENT-TO AWMD 

Additive/Deductive Clause,  s t a t i n g  t h a t  low bidder  
for  purposes of award s h a l l  be determined on b a s i s  
of aggregate amount f o r  f i r s t  or  base  b id  i t e m ,  
plus or  minus items providing most f e a t u r e s  of work 
within funds determined by Gwr. t o  be a v a i l a b l e  
before b id  opening, does not  r e q u i r e  G o v t .  t o  make 
award a t  unreasonable p r i c e  simply because funds 
are ava i l ab le .  

BIDS--PRICES--REASONABLENESS--ADMINISTRATION DETERMINATION 

Defense Acquis i t ion  Regulation permits  con t r ac t ing  
o f f i c e r  t o  reject ind iv idua l  b ids  and/or t o  cance l  
s o l i c i t a t i o n  i f  b i d s  are unreasonable,  such determi- 
nation properly may be made by comparing b id  p r i c e s  
with G o v t .  estimate. GAO cannot conclude t h a t  
contract ing o f f i c e r  w a s  unreasonable i n  r e j e c t i n g  
base b id  which w a s  140 percent  of Govt. estimate. 

5-304684 OCt. 9, 1981 81-2 CPD 298 
CONTRACTS- -NEGOTIATION--REQUESTS FOR PROPOSALS-- 
SPECIFICATIONS--AMBIGUOUS--ALLEGATION NOT SUSTAINED 

Requirement t h a t  o f f e red  workboat have proven record 
of service without r e s t r i c t i o n  as t o  type of service 
is not ambiguous. 



B-204787 Get.. 9, 1981 81-2 CPD 299 
BIDS--EVALUATION--DISCOUNT PROVISIONS--PROPRIETY OF 
EVALJATION 

Agency properly evaluated awardee's o f f e red  d iscount  
for payment wi th in  20 days i n  determining awardee's 
b id  t o  be low notwithstanding f a c t  t h a t  c o s t  of money 
t o  Govt. r e s u l t i n g  from e a r l y  payment would, accord- 
i ng  t o  p r o t e s t e r ,  r e s u l t  i n  awardee's b id  being 
higher  than p r o t e s t e r ' s  because IFB provided t h a t  
prompt payment d iscounts  f o r  payment wi th in  20 o r  
more days would be evaluated and IFB did not  provide 
f o r  consider ing c o s t  of money t o  Govt. i n  eva lua t ing  
b ids .  

CONTRACTORS--RESPONSIBILITY--DETERVIA'ATION--REVIEW BY GAO-- 
AFFIRVATIVE FINDING ACCEPTED 

Allega t ion  t h a t  awardee does no t  have a b i l i t y  
t o  perform c o n t r a c t  w i l l  no t  be considered be- 
cause a l l e g a t i o n  relates t o  awardee's responsi-  
b i l i t y  and GAG does not  genera l ly  review 
a f f i rma t ive  determinat ions of r e s p o n s i b i l i t y  
except i n  circumstances n o t  app l i cab le  here .  

B-197082.2 O c t .  13, 1981 81-2 CPD 301 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
RECONSIDERATION REQUESTS--TIMELINESS 

Request f o r  recons idera t ion  of p r o t e s t  dec i s ion  
f i l e d  more than 10 working days a f t e r  p r o t e s t e r  
learned of grounds f o r  reques t ing  reconsidera-  
t i o n  is  untimely.  

3-203946 O c t .  13, 1981 81-2 CPD 302 
C O N T ~ C T S - - P ~ ~ ~ ~ ~ S T S - - ~ N E R A L  ACCOUNTING OFFICE PROCEDURES-- 
TIMLINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPAREI?T 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

P r o t e s t  a g a i n s t  award which w a s  based on c a l c u l a t i o n  
of b ids ,  including a l l eged  improper p ropr i e t a ry  alter- 
na t e ,  which w a s  permit ted under s o l i c i t a t i o n ,  i s  un- 
t imely and w i l l  no t  be considered on m e r i t s ,  s i n c e  
basis of p r o t e s t  w a s  apparent from s o l i c i t a t i o n ,  b u t  
p r o t e s t  w a s  n o t  f i l e d  un t i l .  a f t e r  bid opening. 
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B-204415 O c t :  13, 1.581 81-2 CPD 303 
GENERAL ACCOUNTING OFFICE: JURISDICTION- -CLAIMS- - 
SETTLEMENTS--AUTHORITY 

Procurement conducted by Treasury Dept. pursuant  
t o  cooperat ive agreement between U . S .  and Kingdom 
of Saudi Arabia does n o t  involve  use of fuuds sub- 
j e c t  t o  GAO account s e t t l emen t  a u t h o r i t y  and 
pro tes t  of such procurement is the re fo re  dismissed.  

B-204920 Oct. 13, 1981 81-2 CPD 304 
CONTRACTORS--RESPONSIBILITY- -DETERMINATION- -REVIEW BY GAO- - 
AFFIRMATIVE F I N D I N G  ACCEPTED 

P r o t e s t  a l l e g i n g  b idder  i s  n o t  respons ib le  
because i t  a l l e g e d l y  i s  being considered f o r  
debarment by another  agency w i l l  n o t  be con- 
sidered on merits because GAO does n o t  review 
pro tes t s  involving a f f i r m a t i v e  de te rmina t ions  
of r e s p o n s i b i l i t y ,  except  where f raud  i s  
alleged or where d e f i n i t i v e  r e s p o n s i b i l i t y  
c r i t e r i a  a l l e g e d l y  have n o t  been app l i ed .  

B-204935 O c t .  13, 1981 81-2 CPD 305 
CONTRACTS- -SMALL BUSINESS CONCERNS- -AWARDS- -SMALL BUSINESS 
ADMINISTRATION 'S  A UTHORITY--SIZE DETERMINATION 

SBA, no t  GAO, conclus ive ly  determines matters of 
small business  s i z e  s t a t u s  f o r  Fed. procurement 
purposes. 15 U . S . C .  637(b) (6) (1976). 

B-204992 Oct. 13, 1981 81-2 CPD 306 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--DATE BASIS OF PROTEST MADE KllrOMv TO 
PROTESTER 

Protest  a l l e g i n g  undue de lay  by procuring agency 
i n  making award is untimely where f i l e d  wi th  GAO 
nearly 2 months a f t e r  e x p i r a t i o n  of p r o t e s t e r ' s  
o f fe r  and more than 1 0  working days a f t e r  pro- 
t e s t e r ' s  r e c e i p t  of n o t i f i c a t i o n  of e l imina t ion  
from competi t ive range. 
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3-205014 O c t .  13, 1981 81-2 CPD 307 
BIDS--PRICES--BELOW COST 

P r o t e s t e r ' s  content ion t h a t  awardee's b id  p r i c e  
w i l l  no t  cover awardee's l abo r  c o s t s  i n  performing 
con t r ac t  w i l l .  no t  be considered because i t  cons t i -  
t u t e s  chal lenge of a f f i rma t ive  determinat ion of 
b idder ' s  r e s p o n s i b i l i t y .  GAO w i l l  n o t  review such 
determinat ions absent  showing t h a t  procuring 
o f f i c i a l s  committed fraud o r  f a i l e d  t o  apply de- 
f i n i t i v e  r e s p o n s i b i l i t y  c r i t e r i a ,  n e i t h e r  of which 
is a l leged  here .  

B-202783 Oct. 14, 1981 81-2 CPD 308 
CGNTMCTS--PROTESTS--CONTRACT ADMIflISTIUTION--NOT FOR 
RESOLUTION BY GAO 
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.Whether bidder  i n  f a c t  s u p p l l e s  items manufactured 
by small bus iness  is matter of c o n t r a c t  adminis t ra-  
t i o n ,  which is r e s p o n s i b i l i t y  of con t r ac t ing  agency 
and n o t  f o r  cons idera t ion  by GAO. 

CONTR4CTS--SMALL BUSINESS CONCERNS--AWARDS--RESPONSIBILITY 
DETEIZMINATION--ADfl!INISTRATIVE DETERMINATION 

Bidder 's  p a s t  conduct performing c o n t r a c t s  set as ide  
f o r  small bus iness ,  where b idder  suppl ied some i t e m s  
n o t  manufactured by small bus iness ,  is matter t o  be 
considered by cont rac t ing  agency i n  determining 
whether bidder  i s  respons ib le .  
w i l l  not be reviewed by GAO except  i n  circumstances 
n o t  present  here .  

Such determinat ion 

COh'T'RACTS--SMALL BUSIUESS CONCERNS- -A WUDS- -SELF- 
CERTIFICATION- -ACCEPTANCE 

Bidder 's  c e r t i f i c a t i o n  t h a t  i t  is s m a l l  bus iness ,  
t h a t  it w i l l  provide products  manufactured by small 
bus iness ,  and i ts  l i s t i n g  of t h a t  small business  i n  
bid is s u f f i c i e n t  information f o r  con t r ac t ing  of-  
f icer to  f i n d  bid responsive t o  i n v i t a t i o n  f o r  b ids  
s e t t i n g  a s i d e  requirement f o r  s m a l l  bus iness .  

I 
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! 3-202831 Oct. 14, 1982 81-2 CPD 309 

BIDS- -MISTAKES- -CORRECTION --DENIAL - -ACCEPTANCE OF CONTRACT 
AT INITIAL BID PRICE--NOTICE TO AGENCY REQUIREMNT . 

Contracting o f f i c e r  has no ob l iga t ion  t o  query bidder  
as t o  wi l l ingness  t o  accept  award a t  o r i g i n a l  b id  p r i c e  
where bidder  only requested co r rec t ion  of bid p r i o r  t o  
award. 

BIDS--MISTAKES--CORRECTION--RULE 

Even i f  con t r ac t ing  o f f i c e r  on f i r s t  IFB was aware 
of v e r i f i e d - p r i c e s  on second IFB, i t  would n o t  have 
been proper t o  accept  v e r i f i e d  p r i c e s  as e s t a b l i s h i n g  
intended bid f o r  erroneous p r i c e s  on f i r s t  IFB, s i n c e  
ver i f ied  p r i c e s  were f o r  IFB issued 10 days a f t e r  
bids were opened f o r  f i r s t  IFB and thus  do no t  cs tab-  
lish what i n t e n t i o n  was when b id  on f i r s t  IFB w a s  
submitted . 
BIDS--MISTAKES--RECALCULATION OF BID--ADDITIONAL COST 
FACTOR CONSIDER4TION--CORRECTION NOT ALLOWED 

Bidder seeking co r rec t ion  of b id  i s  n o t  pe rmi t t e r  
. t o  r e c a l c u l a t e  and change b id  t o  inc lude  f a c t o r s  

which were n o t  i n  mind when b id  w a s  prepared and 
subrni t ted . 
CONTRACTS--PROTESTS--GENERU ACCOUNTING OFFICE PROCEDURES-- 
TAWLLVESS OF PROTEST--SOLICITATION IMPROPRIETIES--TWO 
SOLICITATIONS FOR SAME ITEM 

Protest  t h a t  con t r ac t ing  agency e r r ed  i n  s o l i c i t i n g  b i d s  
for same equipment under two d i f f e r e n t  IFB's is untimely 
since i t  w a s  made a f t e r  b i d s  were open f o r  both IFB's. 

I 

B-205009 O C ~ .  16, 1981 81-2 CPD 311 
i CORTRACTS--SMALL BUSINESS CONCERNS--AWARDS--SMALL BUSINESS 

ADMINISTRATION 'S AUTHORITY - -SI 2 E DETER4INATION b 
5 

i Protest  concerning s m a l l  bus iness  s i z e  s t a t u s  w i l l  
not be considered by GAO s i n c e  a u t h o r i t y  t o  conclu- 
s ively determine s i z e  s t a t u s  is ves ted  i n  SBA. 
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B-200647 bet.. 19, 2981 81-2 CPD 323 
BIDS--RESPONSIVENESS--EXCEPTIONS TAKEN TO INVITATION TE&c 

Bid o f f e r i n g  mobile r ad io  which contained some 
modules which could n o t  be removed without  c l ippfng  
o r  urisoldering w a s  nonresponsive to  s o l i c i t a t i o n  pro- 
v i s i o n  r equ i r ing  a l l  modules t o  be removable without 
c l ipp ing  or unsoldering. 

20 

Although nonresponsive b id  must u sua l ly  be r e j e c t e d ,  
nonresponsive bid may be accepted here  where radio 
offered  would meet purchaser 's  a c t u a l  needs and where 
record shows t h a t  o the r  b i d s  submitted were unaccept- 
a b l e  f o r  d i f f e r e n t  reasons and i t  appears l i k e l y  t h a t  
bidders  would o f f e r  same r ad ios  on r e s o l i c i t a t i o n .  

OFFICE OF MANAGEMENT AND BUDGET--CrRCUL~~--NQ. A-102-- 
ATTACHENT 0 

GAO w i l l  n o t  consider  a l l e g a t i o n  t h a t  gran tor  
agency's handling of p r o t e s t  v i o l a t e d  Attachment 0 
of OMB C i rcu la r  A-102 because provis ions  of Attach- 
ment 0 regarding g ran to r ' s  cons idera t ion  of p r o t e s t s  
have no d i r e c t  r e l a t i o n s h i p  t o  v a l i d i t y  of g ran tee ' s  
award dec is ion .  I n  t h i s  i n s t ance  GAO has before  i t  
pos i t i ons  of g ran to r ,  g ran tee  and a l l  i n t e r e s t e d  
p a r t i e s  and the re fo re  can proper ly  cons ider  whether 
gran tor  has  ensured t h a t  g ran tee ' s  proposed award 
complies with requirements made appl icable  by l a w ,  
r egu la t ion  or gran t  terms. 

B-203324 OCt .  39, 1981 81-2 CPD 314 
BIDS- - INVITATION FOR BIDS- -AMEA'DNENTS- -FAIL URE TO 
ACKNOWZEDGE--BID NONRESPONSIVE 

I f  bidder  does n o t  receive and acknowledge material 
amendment t o  IFB and such f a i l u r e  is n o t  r e s u l t  of 
conscious and d e l i b e r a t e  e f f o r t  t o  exclude b idder  
from p a r t i c i p a t i n g  i n  competit ion,  b id  must be re- 
j ec t ed  as nonresponsive. 
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B-203324 Oet. 19, 1981 81-2 CPD 314 - Con. 
BIDS--INVITATION FOR BIDS--AMENDMEiVTS--MATERIA.L TO CONTMCT 

Amendment t o  IFB f o r  bu i ld ing  maintenance services 
adding snow removal t a sks  is  material because i t  im-  
poses a d d i t i o n a l  work requirements and thereby changes 
legal r e l a t i o n s h i p  between p a r t i e s .  

BlDS--JlYVITATIUN FOR BIDS--AMENDE"--NONRECEJ?'T--BIDDER'S 
RISK 

Bidder bears  r i s k  of nonreceipt  of amendments which 
a re  timely mailed. 
of bidding documents t o  prospec t ive  b idders .  

Procuring a c t i v i t y  is n o t  i n s u r e r  

B-203579.2 Oet. 19, 1981 81-2 CPD 315 
CONTRACTS--PROTESTS--GENER4L ACCOUNTING OFFICE PROCEDURES-- 
RECONSIDERATION REQUESTS--ERROR OF FACT OR LAW--NOT 
ESTABLISHED 

Prior  dec i s ion  dismissing p r o t e s t  as untimely is 
affirmed since i t  i s  not  shown t o  have been based 
on e r r o r  of l a w  o r  f a c t .  

B-203870 O e t .  19, 1981 81-2 CPD 316 
CONTRACTS--NEWTIATION--RE&UESTS FOR PROPOSALS-- 
SPECIFICATIONS--MINIMUM NEEDS--ADMINISTRATIJT DETERMINATION 

Pro te s t e r ' s  mere d i f f e r e n c e  of opinion as t o  agency's 
minimum needs i s  n o t  s u f f i c i e n t  t o  upse t  agency's de- 
termination of those needs. 
burden of a f f i rma t ive ly  proving t h a t  dec i s ion  concern- 
ing agency's minimum needs are c l e a r l y  unreasonable.  

Rather ,  p r o t e s t e r  has  

CONTRACTS--NEGOTIATION- -REQUESTS FOR PROPOSALS-- 
SPECIFICATIONS- -RESTRICTIW- -UNDUE RESTRZCTION NOT 
ESTABLISHED 

Use of product  design specification is n o t  unduly 
restrictive or v i o l a t i v e  of these  r egu la t ions  where: 
(1) s p e c i f i c a t i o n  f o r  number of "character" l i n e s  t o  
be displayed Qn word processing equipment is d i c t a t e d  
by agency's reasonable  determinat ion of i t s  minimum 
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needs; (2) s o l i c i t a t i o n  c l e a r l y  s t a t e d  t h a t  dev ia t ions  
from s p e c i f i c a t i o n  might be considered provided Govt. ' s  
needs would n o t  be pre judiced;  and (3)  20 firms re- 
sponded t o  s o l i c i t a t i o n .  

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENT 
PXOB TO BID OPENING/CLOSING DATE FOR PROPOSALS 

P r o t e s t  based upon a l leged  s o l i c i t a t i o n  impropr i e t i e s  
is  t imely when f i l e d  wi th  GAO p r i o r  t o  c los ing  d a t e  
f o r  r e c e i p t  o f  i n i t i a l  proposals .  
f a i l e d  t o  submit its reques t  f o r  s p e c i f i c a t i o n  r e v i s i o n  
p r i o r  t o  RFP's deadl ine  f o r  comments and ques t ions  does 
n o t  make p r o t e s t  untimely,  i f  p r o t e s t  is t imely under 4 
C.F.R. 21.2(b)( l )  (1981). 

Fac t  t h a t  p r o t e s t e r  

B-204819 Oct. 19, 1982 81-2 G'PD 317 
CONTRACTS--NEWTIATION--LATE PROPOSALS AND QUOTATIONS-- 
CONSIDERATION PROVIDED FOR I N  SOLICITATION--MAILING 
PROVISIONS 

Late proposal  s en t  by r e g u l a r  m a i l .  7 days before  
d a t e  spec i f i ed  i n  RFP f o r  r e c e i p t  of proposals  w a s  
p roper ly  r e j e c t e d  s i n c e  i t  was n o t  s e n t  by c e r t i f i e d  
o r  r e g i s t e r e d  m a i l  as provided in RFP. 

CONTRACTS- -PROTESTS- -DENIAL- -SUMRY DENIAL 

P r o t e s t  is  summarily denied where p r o t e s t e r ' s  i n i t i a l  
submission demonstrates a f f i r m a t i v e l y  t h a t  p r o t e s t e r  
i s  no t  e n t i t l e d  t o  r e l i e f .  

b-204930 O c t .  19, 1981 81-2 CPD 318 
CONTRACTS--DISPUTES--SETTLEMENT--"CONTE4CT DISPUTES ACT OF 
1978" 

C l a i m  concerning agency's a l l eged  f a i l u r e  t o  pur- 
chase services from con t rac to r  under post-March l, 
1979, requirements c o n t r a c t  is  f o r  r e s o l u t i o n  under 
Contract  Disputes Act of 1978 and, t he re fo re  , may 
n o t  be Considered by GAO. 

22 



B-205006 O c t ;  19, 1981 81-2 CPD 319 
CONThZCTS- -PROTESTS- -GENERAL ACCOUNTlTG OFFICE PROCEDURES- - 
TIidELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR TO B I D  OPENING/CLOSING DATE FOR PROPOSALS 

Protest which ques t ions  a l leged  impropr ie t ies  which 
are apparent on f a c e  of s o l i c i t a t i o n  is  no t  t imely 
when received by GAO a f t e r  d a t e  f o r  b id  opening. 

B-202879(1) Oet. 20, 1981 81-2 CPD 321 
CONTRACTS- -NEGOTIATION-- BASIC ORDERING AGREEMENTS- -PROPRIETY 

Fact t h a t  agency e n t e r s  i n t o  bas i c  order iug 
agreement with f i rm docs no t  i n  i t s e l f  unduly 
r e s t r i c t  competit ion,  although agency must 
jus t i fy  any sole-source o rde r s  placed a g a i n s t  
basic order ing agreement. 

CONTRACTS--NEWTIATION--SOLE-SOURCE BASIS- -JUSTIFICATION 

Protester‘s disagreement wi th  agency’s judgment 
that i t  l acks  adequate t echn ica l  d a t a  f o r  competi- 
tive procurement does n o t  meet p r o t e s t e r ’ s  burden 
of proving t h a t  agency’s j u s t i f i c a t i o n  of so1.e- 
source award on t h a t  b a s i s  is  unreasonable.  

B-204605 Oct. 20, 1981 81-2 CPD 322 
BIDS--LATE--INVITATION MAILING REQUIREMENTS--NONCOMPLIANCE 

Bid, s en t  by c e r t i f i e d  m a i l  on second calendar  
day pr ior  t o  d a t e  spec i f i ed  i n  i n v i t a t i o n  f o r  
receipt of b i d s  and received by con t r ac t ing  
agency a f t e r  b id  opening, w a s  p roper ly  r e j e c t e d  
as  l a t e  bid.  

B-204887 O c t .  20, 1981 81-2 CPD 323 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST- -SOLICITATION IMPROPRIETIES- -APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Protest t h a t  procurement should n o t  have been s e t  
aside f o r  s m a l l  bus iness  firms is  untimely s i n c e  
protest concerns s o l i c i t a t i o n  impropriety apparent  
Pr ior  t o  bid opening bu t  w a s  n o t  f i l e d  u n t i l  after 
bid opening. 
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B-204887 Oci. 20, 1981 81-2 CPD 323 - Con. 
CONTRACT& -PROTESTS- -kBRITS 

Contention--that compet i t ive b i d s  from s u f f i c i e n t  
number of small. bus inesses  were no t  received--is 
without  merit where six b i d s  from s m a l l  bus inesses  
were received and award w a s  made a t  p r i c e  near  lower 
range of Govt. estimate. Fur the r ,  GAO w i l l  no t  in -  
v e s t i g a t e  each b idde r ,  a t  p r o t e s t e r ’ s  r eques t ,  t o  
a s c e r t a i n  its s i z e  s t a t u s .  

B-2051Gl O c t .  20, 1981 82-2 CPD 324 
CONTRACTS-SROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TnclELIh’ESS OF PROTEST--SOLICITATION IMPROPRIETIES- -APPMEflT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

P r o t e s t  a l l e g i n g  t h a t  provis ion  of s o l i c i t a t i o n  
r e s t r i c t e d  a b i l i t y  of p r o t e s t e r  t o  compete f o r  
con t r ac t  is  untimely where a l leged  impropriety 
w a s  ev ident  on f a c e  of s o l i c i t a t i o n  and p r o t e s t  
was  n o t  f i l e d  u n t i l  a f t e r  c o n t r a c t  w a s  awarded. 

B-201970(1) O c t .  21, 1881 81-2 CPR 325 
BIDS--INVITATION FOR BIDS--SPECIFICATIONS--DEFECTI?T-- 
MINIMUM NEEDS OVEmTATED 

Reject ion of low b id  o f f e r i n g  equipment whlch would 
meet agency’s a c t u a l  needs and award of c o n t r a c t  t o  
higher  b idder  under s p e c i f i c a t i o n s  which agency knew 
or  should have known overs ta ted  i t s  minimum needs is  
improper. 

B-203545 O c t .  21, 1981 81-2 CPR 326 
BIDS--MODIFICATION--TELEGRAPL?IC--TI~LY 

Telegraphic b id  modi f ica t ion  which w a s  t i m e  stamped 
by GSA Communications Center p r i o r  t o  bid opening is 
no t  l a te  where i n v i t a t i o n  s t a t e d  t h a t  r e c e i p t  by GSA 
Communications Center is deemed t o  be r e c e i p t  by 
o f f i c e  designated i n  s o l i c i t a t i o n .  
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B-203545 Oet. 21, 1981 81-2 CiDD 326 - Con. 
BIDS--PRICES--BELOW COST--EFFECT ON BIDDER RESPONSIBILITY 

No l e g a l  b a s i s  e x i s t s  t o  p r e c l u d e  c o n t r a c t  award 
merely because low b i d d e r  may have submit ted below- 
cost b id .  

CONTRACTORS--RESPONSIBILITY--DETERMINATION--REVIEW BY GAO-- 
AFFIRMATIVE FINDING ACCEPTED 

GAO w i l l  n o t  review a f f i r m a t i v e  d e t e r m i n a t i o n  of 
r e s p o n s i b i l i t y  e x c e p t  i n  l i m i t e d  c i rcumstances .  

B-203800 Oet. 21, 1981 81-2 CPD 327 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Protest--that (1) agency improperly r e s t r i c t e d  
competition by l i s t i n g  i n  RFP o n l y  t h r e e  firms 
(including p r o t e s  ttr) t h a t  were e l i g i b l e  t o  
compete, and (2) RFP omi t ted  necessary  t e c h n i c a l  
evaluation c r i te r ia  t o  ensure  a c c e p t a b l e  p e r f  or-  
matice--is unt imely under 4 C.F.R. 21.2(b) (1) 
(1981), s i n c e  p r o t e s t  i s  a g a i n s t  a l l e g e d  impro- 
p r i e t i e s  apparent  i n  RFP and i t  w a s  n o t  f i l e d  
prior t o  c l o s i n g  d a t e  f o r  r e c e i p t  of  i n i t i a l  
proposals. 

EQUIPMENT- -AUTOMATIC DATA PROCESSING SYSTEMS- -GENERAL 
SERVICES ADMIJiISTRATION--RESPONSIBILITIES UNDER BROOKS ACT-- 
DELEGATION OF PROCUREMENT AUTHORITY TO OTHER AGENCIES- - 
EXCEPTIONS 

Protes te r  contends that  agency procured au tomat ic  
data processing equipment w i t h o u t  procurement 
authori ty .  GAO h a s  no b a s i s  t o  q u e s t i o n  agency 's  
procurement a c t i o n  where (1) c o n t r a c t i n g  o f f i c e r ,  
with higher  l eve l  concurrence,  determined t h a t  
system was c l a s s i f i e d  as "Communication, Detec- 
t ion and Coherent R a d i a t i o n  Equipment" avaf l a b l e  
under Federa l  Supply Schedule Group 58  r e q u i r i n g  
no de lega t ion  of a u t h o r i t y  from GSA and (2) pro- 
tester o f f e r s  no r e b u t t a l  t o  agency 's  p o s i t i o n .  
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B-204427 Oct, 22, 2981 81-2 CPD 328 
1 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIkBLllVESS OF PROTEST---DATE BASIS OF PROTEST MDE K" TO 
PROTESTER 

Protest--concerning t l i g i b i l i t y  of o f f e r o r  t o  compete 
under procurement--filed wi th  GAO more than 10 working 
days after b a s i s  f o r  p r o t e s t  was known is untimely and 
no t  f o r  cons idera t ion .  4 C.F.R. 21.2(b)(2)  (1981). 

B-204886 OCt. 21, 1981 81-2 CPD 329 
CORPORATIONS--LEGAL SERVICES CORPORATION--CONTR4CTS--AWmD-- 
REVIEW BY GAO 

GAO l a c k s  j u r i s d i c t i o n  t o  review award of c o n t r a c t  
under g ran t  by Legal Serv ices  Corporation, s i n c e  
Corporation is no t  agency o r  es tabl ishment  of Govt. 
s u b j e c t  t o  GAO's accounts s e t t l emen t  au tho r i ty .  

3-204907 Oct. 21, 1981 81-2 CPD 330 
CONTRACTS--PROTESTS--TO AGENCIES, ETC., OTHER THAN GAO-- 
TIMELINESS OF PROEST 

P r o t e s t  t o  GAO w i l l  n o t  be considered where f i rms  
i n i t i a l  p r o t e s t  t o  con t r ac t ing  agency w a s  no t  f i l e d  
i n  t imely manner. 

3-204994 Oct. 21, 1981 81-2 CPD 331 
CONTRACTORS- -RESPONSIBILITY-- DETERMINATION --REVIEW BY GA 0- - 
A F F I W T I J B  F I N D m G  ACCEPTED 

P r o t e s t  t h a t  b idder  is incapable  of meeting 
s o l i c i t a t i o n  d e l i v e r y  schedule is  dismissed,  
s i n c e  i t  concerns chal lenge t o  agency's 
a f f i rma t ive  determinat ion of r e s p o n s i b i l i t y  
which is  no t  matter f o r  review by GAO except 
in circumstances n o t  p re sen t  here. 

B-205100 Oct. 22, 2981 81-2 CFD 332 
CONTRACTS--SMALL BUSINESS CONCERNS--AWARDS--SWL BUSINESS 
RDMINISTR4TION'S AUTHORITY--SIZE DETERMINATION 

P r o t e s t s  concerning s m a l l  business  s i z e  s t a t u s  are 
not considered by GAO, bu t  r a t h e r  by SBA which, pur- 
suant  t o  U.S.C.' 637(b), exe rc i se s  conclusive a u t h o r i t y  
i n  t h i s  area. 
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B-205131 Oct. 21, 1981 81-2 CPD 333 
CONTRACTORS--RESPONSIBILITY--DETERMINATION--REVlZW BY GAO-- 
A F F I M T ~  FINDING ACCEPTED 

protest  of a f f i rma t ive  determinat ion of responsi-  
b i l i t y ,  which does no t  a l l e g e  fraud on p a r t  of 
contracting o f f i c e r  o r  f a i l u r e  t o  apply d e f i n i t i v e  
respons ib i l i ty  cr i ter ia ,  i s  no t  f o r  review by GAO. 

B-999791.3 OCt .  26, 1981 81-2 P D  338 
CONTRACTS--NEGOTIATION- -OFFERS OR PROPOSALS- -EVALUATION- - 
PRICE CONSIDERATION 

GAO f inds  no merit i n  p r o t e s t e r ' s  conten t ion  t h a t  
narrat ive a n a l y s i s  po r t ion  of agency's t echn ica l  
evaluation r e p o r t  t o  Source Se lec t ion  O f f i c i a l  
contradicts  conclusion i n  p r i o r  p r o t e s t  dec i s ion  
that i t  w a s  n o t  unreasonable f o r  Source Se lec t ion  
Off ic ia l  t o  make award to  second-ranked o f f e r o r  i n  
order t o  take advantage of t h a t  o f f e r o r ' s  lower 
cost. Narrative a n a l y s i s  i n  r e p o r t  c l e a r l y  showed 
that second-ranked o f f e r o r ,  l i k e  p r o t e s t e r ,  would 
have l i t t l e  d i f f i c u l t y  i n  performing con t r ac t .  

B-203261 O c t .  26, 1981 81-2 CPD 339 
BONDS--BID--DEFICIENCIES,--BID BOND PRINCIPAL AND BIDDER 
VARIANCE--COPORATE BIDDER 

Although bidder  is i d e n t i f i e d  i n  bond and b i d  
documents by th ree  d i f f e r e n t  corpora te  names, 
discrepancies are matters of form which do n o t  
a f f e c t  i d e n t i t y  of f i rm where evidence submit- 
ted  a f t e r  b id  opening and p r i o r  t o  award 
es tab l i shes  sameness of e n t i t i e s  named i n  b id  
and bid bond. 

BONDS--BID--IDENTITY OF BIDDER UNCLEAR--ESTABLISHMENT 
AFTER BID OPENING 

Where bidder  is  i d e n t i f i e d  i n  b id  bond and b id  
documents by t h r e e  d i f f e r e n t  corpora te  names, 
agency may. consider  documents submitted a f t e r  
bid opening which ex i s t ed  and were a v a i l a b l e  
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p r i o r  t o  b i d  opening t o  determine responsive- 
ness  of bid by e s t a b l i s h i n g  t h a t  d i f f e r e n t  
e n t i t i e s  named i n  b id  and b id  bond are a c t u a l l y  
same f i rm.  

B-203385 O C t .  26, 1981 81-2 CPD 340 
CONTRACTS- -SMALL BUSINESS CONCERN,?- -4 WARDS- -SET-ASIDES- - 
PROPRIETY 

Decision t o  conduct procurement as t o t a l  s m a l l  
business  se t -as ide  i s  reasonable  where i t  is 
based on advice t o  con t r ac t ing  o f f i c e r  of s i x  
q u a l i f i e d  small bus inesses ,  notwithstanding 
erroneous inc lus ion  of Large business  among the  
six. I d e n t i f i c a t i o n  of fou r  p o t e n t i a l  o f f e r o r s  
with d i r e c t l y  appl icable  experience i n  r e l a t e d  
f i e l d s  is  s u f f i c i e n t  by i t s e l f  t o  support  set- 
a s i d e  and erroneous inc lus ion  of l a r g e  bus iness  
is i r r e l e v a n t .  

B-203659 Oct. 26, 1981 81-2 CPD 341 
CONTMCTS--NEWTIATION--COWETITION--EFFECT OF NEWTIATION 
PROCEDURES--DOT PREJUDICIAL 

Procuring agency's reques t  f o r  v e r i f i c a t i o n  of  p r i c i n g  
i n  one o f f e r o r ' s  f i r s t  b e s t  and f i n a l  o f f e r  may have 
provided b a s i s  f o r  o f f e r o r  t o  specula te  t h a t  i t s  pro- 
posed p r i c e  w a s  low b u t  agency's a c t i o n  d id  no t  provide 
t h a t  o f f e r o r  with unfair: competlt€ve advantage i n  sub- 
mit t ing  i t s  second b e s t  and f i n a l  o f f e r .  All o f f e r o r s  
were given equal  opportuni ty  t o  r e v i s e  proposals  based 
on rev ised  and c l a r i f i e d  requirements.  

CONTMCTS--NEWTIATIOlV--OFFERS OR PROPOSALS--BEST AND 
FINAL--ADDITIONAL ROUNDS--AMENDMENT OF SOLICITATION 

Where response t o  procuring agency's r eques t  f o r  
v e r i f i c a t i o n  of p r i c ing  i n  o f f e r o r ' s  b e s t  and 
f i n a l  o f f e r  r e s u l t s  i n  determinat ion t h a t  RFP i s  
ambiguous, amendment c l a r i f y i n g  requirement and 
permi t t ing  rev ised  proposals  c o n s t i t u t e s  meaning- 
f u l  w r i t t e n  d iscuss ions  wi th  a l l  o f f e r o r s  i n  
competi t ive range. 



3-203659 Oet. 26, 1981 81-2 CPD 341 - Con. 
CONTRACTS--PROTESTS--GENERAL ACCOUNTlXG OFFICE PROCEDURES-- 
TIhELlXESS OF PROTEST--ADVERSE AGENCY ACTIQN EFFECT 

I n i t i a l  adverse agency a c t i o n  occurs  when procuring 
agency proceeds wi th  c los ing  d a t e  f o r  proposal  re- 
ce ip t  as scheduled without  taking c o r r e c t i v e  a c t i o n  
suggested by t imely p r o t e s t  t o  agency. Subsequent 
p ro te s t  t o  GAO i s  untimely under 4 C.F.R. 21.2(a) 
(19811, s ince  i t  w a s  no t  f i l e d  here  wi th in  10 working 
days of no t i ce  of the  i n i t i a l  adverse agency ac t ion .  

B-203778 Oet. 26, 1983 81-2 CPD 392 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TmLINESS OF PROTEST--DATE BASIS OF PROTEST MADE KNOWN TO 
PROTESTER 

Correspondence wi th  cont rac t ing  o f f i c e r  reques t ing  
information does n o t  c o n s t i t u t e  p r o t e s t  t o  agency. 
P r o t e s t  subsequently f i l e d  wi th  GAO more than 10 
working days a f t e r  b a s i s  f o r  p r o t e s t  is known is  
untimely. 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TLVELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Protes t  of a l l eged  impropr ie t ies  i n  sol.ici t a t i o n  
which is n o t  f i l e d  p r i o r  t o  b id  opening is untimely 
when impropriety is apparent  from f a c e  of s o l i c i t a -  
t ion.  

B-203952.2 O c t .  26, 1981 81-2 CPD 343 
CONTRACTS;-SMALL BUSINESS CONCERNS--A WARDS- -SET-ASIDES-- 
STATUS OF BIDDERS 

There is  no a u t h o r i t y  under small  bus iness  set- 
aside procedures f o r  any s p e c i a l  cons idera t ion  
of minori ty  o r  disadvantaged s t a t u s  of b idders  
i n  making award dec is ion .  
to  lowest responsive,  respons ib le  b idder  regard- 
less of minori ty  or disadvantaged s t a t u s .  

Award must be made 
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B-204839 O C ~ .  26, 2983 81-2 CPD 344 
COflTP?CTORS--RESPONSIBILITY--DETEMINAT.TQN--REVIEW BY G A L  
AFFIMTIVE FlXDING ACCEPTED 

GAO does n o t  consider  p r o t e s t  aga ins t  a f f i rma t ive  
determinat ions of r e s p o n s i b i l i t y  except  i n  excep- 
t i o n a l  circumstances which are no t  a l l eged .  

CONTRACTS--PROTES!l'S--CONTRACT A D N N I S T R A T I O N - - N O T  FOR 
RESOLUTION BY GAO 

P r o t e s t e r ' s  b e l i e f  t h a t  apparent  awardee w i l l  seek 
post-award con t rac t  modif icat ion s u b s t i t u t i n g  cast  
iron f o r  s p e c i f i e d  aluminum p a r t s ,  is matter of 
c o n t r a c t  adminis t ra t ion  which w i l l  n o t  be considered 
by GAO. 

B-204988 Oct. 26, 1981 82-2 CPD 345 
SMALL BUSINESS ADMINISTR4TION--CONTRACTS- -CONTRACTING WITH 
OTHER W?%XQMI?T AGZ?ICIES--PROCUREL!E"T UNDER B ( u )  PROGRAM-- 
REVIEW BY GAO 

Determination whether to set a s i d e  procurement 
under s e c t i o n  8(a)  of Small Business Act and 
whether concern is e l i g i b l e  f o r  a s s i s t a n c e  un- 
d e r  s e c t i o n  8(a) of a c t  is  n o t  received by GAO 
un les s  determinat ion r e s u l t e d  from f raud  o r  bad 
f a i t h  on p a r t  o f  Govt. o f f i c i a l s .  

B-205077 OCt .  26, 2982 81-2 CPD 346 
S7d4.U BUSINESS ADMINISTRATION--CONTRACTS--CaNTRACT~G WITB 
OTHER WWh!lViUTNT AGENCIES--PROCUREMENT UNDER 8(a) PROGRAM-- 
REVBW BY GAO 

Determination whether t o  set a s i d e  procurement under 
sec t ion  8(a) of Small Business Act i s  matter f o r  con- 
t r a c t i n g  agency and SBA and will n o t  be reviewed by 
GAO absent  showing of f raud  o r  bad faith on p a r t  of 
Govt. o f f i c i a l s .  

Issues concerning con t r ac to r  e l i g i b i l i t y  f o r  
subcont rac t  award under s e c t i o n  8(a) of Small 
Business A c t  arc matters f o r  determinat ion by 
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SBA and n o t  GAO; because of broad d i s c r e t i o n  
afforded SBA by s t a t u t e ,  such judgmental 
decis ion w i l l  n o t  be questioned absent  showing 
of fraud or bad f a i t h  on p a r t  of Govt. o f f i c i a l s .  

B-202407 O c t .  27, 1381 81-2 CPD 347 
BUY M R I C A N  ACT--CONTRACTS--FOR~~G~ PRODUCTS--PRICE 
DIFFERENTIALS APPLICABLE 

Buy Amtrican Act does n o t  abso lu t e ly  p r o h i b i t  
procurement of fo re ign  materials, b u t  es tab-  
l i s h e s  preference for domestic material by 
requir ing t h a t  d i f f e r e n t i a l  be added t o  p r i c e  
bid on material of fo re ign  o r i g i n .  

CONTRACTS--PROTESTS--GENER4L ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Protes t  t h a t  procuring agency should have appl ied  
Buy American A c t  d i f f e r e n t i a l  r e l a t i n g  t o  supply 
ra ther  than cons t ruc t ion  c o n t r a c t ,  where IFB made 
clear  t h a t  procuring agency considered s o l i c i t a t i o n  
to  be f o r  cons t ruc t ion ,  is  untimely under 4 C.F.R. 
20.2(b)(l) (1981) s i n c e  n o t  f i l e d  p r i o r  t o  b id  
opening. 

B-204524, et aZ. O c t .  27, 1981 81-2 CPD 348 
CONTm CTS- .- D. 'CTESTS- -JJZYANCE PENPI?$ COURT ACTION 

Protes t s  w i l l  n o t  be considered because material 
issues  involved are pending before  c o u r t  of com- 
petent j u r i s d i c t i o n ,  and c o u r t  has  no t  expressed 
i n t e r e s t  . in  GAO dec is ion .  

B-209863 O c t .  27, 1981 81-2 CPD 349 
COh'TRACTS--DISCOUNTS- -REFUND CLAIM-- DENIED 

Claim f o r  refund of prompt-payment d iscount  is 
denied where c o n t r a c t  provides  f o r  d i scount  i f  
payment is  made wi th in  30 days of r e c e i p t  of 
invoice by Government and supp l i e r  cannot show 
f a c t s  t o  r e f u t e  Government's a s s e r t i o n  t h a t  i t  
never received o r i g i n a l  invoice  and payment w a s  
made wi th in  30 days of r e c e i p t  of copy of invoice .  
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B-205103 O c t .  27, 1981 81-2 CPD 350, 
CONTRLlCTS--PROTESTS--CONTRACT ADMINISTRATION--DOT FOR 
RESOLUTION BY GAO 

Whether equipment furnished complies wi th  con t r ac t  
requirements i s  matter of c o n t r a c t  adminis t ra t ion  
f o r  cont rac t ing  agency, no t  GAO. 

B-198295.3 Oct. 28, 1981 82-2 CPD 351 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
RECONSIDERATION REQUESTS--ERROR OF FACT OR LAW--NOT 
ESTABLISHED 5 

P r i o r  dec is ion  holding t h a t  VA had reasonable  b a s i s  
t o  consider  b id  i n e l i g i b l e  f o r  award i s  aff i rmed where 
reques t  f o r  recons idera t ion  makes no showing of errone-  
ous l e g a l  conclusions o r  information no t  prev ious ly  
considered. 

B-200430.2 O c t .  28, 1981 81-2 CPD 352 
CONT'RACTS--NEWTIATION--PRICES--INCREASES 

Awardee, a regula ted  telephone company whose rates 
must be approved by S t a t e  commission, based o f f e r  
on cu r ren t  rate s t r u c t u r e ,  even though i t  had re- 
quested rate inc rease  which w a s  pending wi th  S t a t e  
commission. P r o t e s t  t h a t  acceptance of such o f f e r  
w a s  no t  i n  b e s t  i n t e r e s t  of  Govt. is denied,  where 
permi t t ing  rate inc reases  t o  be passed through on 
telephone c o n t r a c t s  i s  s tandard Govt. po l i cy  
necess i t a t ed  by na tu re  of telephone indus t ry .  I n  
any event ,  agency reevaluated o f f e r  based on pro- 
j ec t ed  new rates,  and o f f e r  w a s  s t i J . 1  low, so  
p r o t e s t e r  w a s  n o t  prejudiced.  

CONTRLlCTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--DATE BASIS OF PROTEST MADE KNOWN TO 
PROTESTER 

Issues r a i sed  by i n t e r e s t e d  p a r t y  must independently 
meet t imel iness  rules of GAO Bid P r o t e s t  Procedures 
t o  be considered. Since i s s u e s  were ra i sed  more than 
10  working days after p a r t y  had knowledge of grounds 
underlying i ssues , -  they are untimely and are dismissed. 
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B-200430.2 O c t .  28, 1981 81-2 CPD 352 - Con. 
CONTRACTS--PROTESTS--GENEML ACCOUNTING OFFICE PROCEDURES-- 
TIMILLVESS OF PROTEST--SOLICITATION IMPROPRIETlZS--APPARENT 
PRIOR TO BID OPENLVG/CLOSING DATE FOR PROPOSALS 

protest  a f t e r  award t h a t  awardee's o f f e r  was 
nonresponsive because i t  contained terminat ion 
l i a b i l i t y  c lause  which c o n f l i c t s  wi th  s tandard 
Termination f o r  Convenience of Govt. c lause  i s  
untimely where s o l i c i t a t i o n  w a s  amended t o  allow 
termination l i a b i l i t y  c lauses ,  because p r o t e s t e r  
knew from amendment t h a t  such c l auses  would be 
acceptable. Complaint is  r e a l l y  aga ins t  amend- 
ment permit t ing such c l auses  t o  be o f f e red  and, 
t o  be t imely,  p r o t e s t  a g a i n s t  a l l eged  de fec t  
incorporated i n  s o l i c i t a t i o n  must be f i l e d  before  
next c los ing  d a t e  a f t e r  incorpora t ion .  

REGULATIONS--FORCE AND EFFECT OF LAW- -AGENCY POLICY 

Protest  t h a t  agency improperly waived preaward 
contract  c learance i s  denied,  s ince  r egu la t ion  
providing f o r  c learance i s  merely i n t e r n a l  agency 
guideline,  without  fo rce  and e f f e c t  of l a w .  

B-201328 Oct. 28, 1981 81-2 CPD 353 
CONTRACTS--DISCOUNTS--REFUND C L A m  

Govt. is e n t i t l e d  t o  prompt-payment d iscount  where 
f a i l u r e  t o  pay con t r ac to r  w i th in  d iscount  per iod 
I s  due t o  c o n t r a c t o r ' s  f a i l u r e  t o  pay workers 
proper  wage rate i n  v i o l a t i o n  of Serv ice  Contract  
Act (SCA) . However, Govt. i s  n o t  e n t i t l e d  t o  d i s -  
count on amount withheld which i s  i n  excess of 
amount owed workers o r  where cour t  holds  t h a t  SCA 
is not  app l i cab le  t o  con t r ac t .  

INTEREST--CONTRACTS--DELAYED PAE&WT BY WVEHWENT 

Payment of i n t e r e s t  is n o t  requi red  t o  be made 
on amounts withheld by con t r ac t ing  agencies ,  a t  
d i rec t ion  of. Dept. of Labor, i n  excess  of amount 
needed t o  reimburse workers underpaid by con- 
t r ac to r  i n  v i o l a t i o n  of Serv ice  Contract  A c t ,  
since n e i t h e r  l a w s  of U . S .  nor c o n t r a c t  provides  
for  payment of i n t e r e s t .  
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B-202707 OCt. 28, 1981 82-2 CPD 354 
CONTRACTS--NEGoTIATION--OFFERS OR PROPOSALS--DISCUSSION 
WITIl ALL OFFERORS REQUIREMENT--FAILURE TO DISCUSS-- 
SITUATIONS NOT REQUIRING DISCUSSION 

Contract ing agency need n o t  d i scuss  with p r o t e s t e r  
fact  t h a t  p r o t e s t e r ' s  proposed c o s t s  were s i g n i f i -  
can t ly  higher  than lower r a t e d  a l b e i t  t echn ica l ly  
accep tab1 e awardee's proposed c o s t s  where : 
s o l i c i t a t i o n  provided t h a t  award could be made with- 
o u t  d i scuss ions ;  (2) o f f e r o r s  had competed on same 
b a s i s ;  and (3) p r o t e s t e r ' s  proposed c o s t s  w e r e  below 
agency cs tima te . 

(1) 

CONTRACTS- -NEGOTIATION- -OFFERS AND PROPOSALS- -EVALUATION- - 
TECENICALLY SUPERIOR PROPOSALS--PRICE COMPARABILITY 

Although p r o t e s t e r  had h ighes t  r a t ed  technica l  
proposal ,  i t  was no t  unreasonable f o r  Source 
Se lec t ion  Authori ty  t o  make award t o  awardee t o  
take  advantage of lower c o s t .  
ua to r s  bel ieved awardee would be ab le  t o  perform 
as acceptably as p r o t e s t e r  and Source Se lec t ion  
Authori ty  determined (after c o s t  a n a l y s i s  requi red  
by RFP eva lua t ion  scheme) t h a t  e x t r a  technical.  
merit of fe red  by p r o t e s t e r  w a s  no t  worth probable 
extra expendi ture  of over $1.5 mi l l i on  over l i f e  
of b a s i c  c o n t r a c t  p l u s  2 opt ion  years .  
though RFP i nd ica t ed  t h a t  t echn ica l  f a c t o r s  were 
more important than c o s t ,  c o s t  was l i s t e d  as one 
of s i g n i f i c a n t  f a c t o r s  t o  be considered in s e l e c t i o n  
of con t r ac to r .  

Technical eval- 

I n  add i t ion ,  

CONTRACTS--PROTESTS--ALLEGATION OF IMFROPRIE'TY OF TECHNICAL 
PROPOSAL--NOT SUPPORTED BY RECORD 

P r o t e s t  t h a t  AF eva lua to r s  should have downgraded 
awardee's t echn ica l  proposal  because awardee at-  
tempted t o  r e c r u i t  p r o t e s t e r ' s  employees i s  denied 
because awardee did no t  l i s t  p r o t e s t e r ' s  empl.oyees 
i n  i t s  proposal .  
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B-202707 Oet. 28, 1981 81-2 CPD 354 - Con. 

CONTR4CTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TAWLINESS OF PROTEST--DATE BASIS OF PROTEST MADE kT0W TO 
PROTESTER 

Protes t  a l l e g i n g  t h a t  AF should have discussed wi th  
protester AF percept ion that proposal  was "excessive" 
and pr iced too high is timely because p r o t e s t e r  w a s  
not aware of these  a l leged  percept ions  u n t i l  a f t e r  i t  
received AF r e p o r t  on p r o t e s t .  

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIXE'LINESS OF PROTEST--DATE BASIS OF PROTEST MADE liYOWN TO 
PROTESTER 

Protest  a l l eg ing  t h a t  awardee attempted t o  r e c r u i t  
p ro t e s t e r?  s employees and t h a t  should have discussed 
alleged recrui tment  wi th  awardee p r i o r  t o  making award 
is dismissed as untimely because t h i s  b a s i s  f o r  p r o t e s t  
was known t o  p r o t e s t e r  more than 10  days before  p r o t e s t  
was f i l e d  i n  our Off ice .  4 C.F.R. 2 1 . 2 ( b ) ( 2 )  (1981). 

B-202963 Oet. 28, 1981 81-2 CPD 355 
CONTRACTS--NEWTIATION--OFFERS OR PROPOSALS- -EVALUATION 

GAO has no b a s i s  t o  o b j e c t  t o  con t r ac t  award t h a t  
resulted from proper eva lua t ion  of proposals  ac- 
cording t o  RFp's evalua t ion  scheme. 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIRELINESS OF PROTEST--SOLICITATION LVPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

P r o t e s t  t h a t  RFP's de l ive ry  schedule w a s  too 
r e s t r i c t i v e  i s  dismissed as untimely,  s i n c e  i t  
was not  f i l e d  before  proposals  were due. 

B-203184 Oct. 28, 1981 81-2 CPD 356 
CONTRACTS- -LABOR STIPULATIONS--SOLICITATION PROVISIONS-- 
INCORPORATliVG STATUTES BY REFERENCE 

Adequate n o t i c e  of r e s p o n s i b i l i t i e s  and l i a b i l i t i e s  
of p o t e n t i a l  con t r ac to r  under Serv ice  Contract  Act 
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and Contract  Work Hours Safety Standards Act i s  
provided by s o l i c i t a t i o n  which incorpora tes  by r e f e r -  
ence forms explaining both acts and d i r e c t l y  conta ins  
s p e c i f i c  n o t i c e  of Service Contract A c t .  

B-204243 Oet. 28, 1981 81-2 CPD 358 
CONTRACTS--PROTESTS--GENERG ACCOUiVTING OFFICE PROCEDURES-- 
I’.ZHELINESS OF PROTEST--DATE BMIS OF PROTEST MADE KNOW TO 
PRO!E’STER 

P r o t e s t  based on a l leged  nego t i a t ion  d e f i c i e n c i e s  
f i l e d  more than 1 0  working days after p r o t e s t e r  
received w r i t t e n  n o t i c e  of award t o  another  firm 
and copies  of documentation concerning award pro- 
cess i s  untimely and n o t  f o r  cons idera t ion  on 
merits. 

B-204940 O c t .  28, 1981 81-2 CPD 359 
CONTRACTS--NEWTI~rON--LATE PROPOSALS AND QUOTATIONS--HAND 
C’ED 

Pro te s t e r ’ s  hand-carried proposal  de l ivered  after 
time spec i f i ed  i n  s o l i c i t a t i o n  f o r  r e c e i p t  of  pro- 
posa l s  was  proper ly  r e j e c t e d .  

B-205022 Oet. 28, 2981 81-2 CPD 360 
BIDS--RESPONS”EsS--EXCE€’TIONS TAKFN TO INVITATION TERMS 

Agency proper ly  r e j ec t ed  b id  as nonresponsive where 

b i d ,  took except ion t o  terms of s o l i c i t a t i o n .  
I bidder’s  s tandard proposal  form, incorporated i n t o  

.B-205034 Oet. 28, 1982 81-2 CPD 361 
CONT‘RACTORS--REspONSIBILITY--DETE~INAT.TON--REVIEV BY GAO-- 
NONRESPONSIBILITY FINDING 

Contracting o f f i c e r ’ s  determinat ion of nonresponsi- 
b i l i t y  w a s  reasonable and w i l l  no t  be d is turbed  by 
GAO where preaward inspec t ion  revealed i n a b i l i t y  by 
bidder  t o  perform i n  accordance wi th  requirements 
of s o l i c i t a t i o n .  
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B-205034 Oct. 28, 1981 81-2 CPD 361 - Con. 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TljVELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Since p r o t e s t s  based on a l leged  impropr ie t ies  
i n  spec i f i ca t ions  are requi red ,  by 4 C.F.R. 
21.2(b), t o  be f i l e d  p r i o r  t o  b id  opening, pro- 
t e s t  aga ins t  requirement f o r  shower wi th  ba th  
and s ink  i n  room separate from bedroom i s  n o t  
timely when n o t  r a i sed  u n t i l  a f t e r  b id  opening. 

REPORTS--ADMINISTRATIVE--CONTRACT PROTEST--REPORT NOT 
REQUESTED BY GAO- -PROTEST PATENTLY WITHOUT LEGAL MERIT 

Where p r o t e s t e r ' s  i n i t i a l  submission i n d i c a t e s  
protest  i s  without  l e g a l  m e r i t ,  GAO w i l l  render  
decision without  ob ta in ing  r e p o r t  from agency. 

B-205088 OCt .  28, 1981 81-2 CPD 362 
BIDS--RESPONSIVENESS--EXCEPTIONS TAKEN TO INVITATION TERMS 

Bid i s  properly r e j e c t e d  as nonresponsive where 
pro tes te r  adds condi t ion  t o  s o l i c i t a t i o n  r equ i r ing  
payment of 50 percent  of con t r ac t  p r i c e  upon com- 
mencement of performance, and IFB provided f o r  
payment upon completion of work. 

B-205235 OCt .  28, 2981 81-2 CPD 363 
CONTRACTORS--RESPONSIBILITY--DETERMINATION- -REVIEW BY GAO-- 
AFFIRMATIVE FINDING ACCEPTED 

Protest  t h a t  bidder  is  incapable  of meeting s o l i c i t a -  
t ion de l ive ry  schedule i s  dismissed,  s i n c e  i t  concerns 
challenge t o  agency's a f f i rma t ive  determinat ion of re- 
spons ib i l i t y  which i s  n o t  matter f o r  review by GAO 
except i n  circumstances no t  p re sen t  here .  

B-205257 O C ~ .  28, 1981 81-2 CPD 364 
CONTRACTS--LABOR STIPULATIONS--SOLICITATION PROVISIONS-- 

Bidder's f a i l u r e  t o  acknowledge i n v i t a t i o n  amendment 
Containing Dept. of Labor wage rate determinat ion 

AMENDMENTS-- FAILURE TO ACKNOWLEDGE- - BID NONRESPONSIVE 
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renders  b id  nonresponsive. It i s  not  r e l evan t  t h a t  
bidder  never received amendment, s i n c e  con t r ac t ing  
agency advises  t h a t  i t  s e n t  amendment t o  bidder  two 
weeks before  b id  opening and the re  i s  no suggest ion 
of d e l i b e r a t e  a t tempt  t o  exclude bidder  from competi- 
t i o n .  

B-199013.2 OCt.  29, 2982 81-2 CPD 365 
CONTRACTS- - DEFA ULT--TERMINATION OF CONTR4 CT- -CLAIM 
SETT.LENENT--DIPUTES CLAUSE 

Question of whether con t r ac t  should be terminated 
f o r  d e f a u l t  and whether defaul ted  con t r ac to r  should 
be held l i a b l e  f o r  excess  reprocurement cost is 
matter w i t h i n  j u r i s d i c t i o n  of Armed Serv ices  Board 
of Contract  Appeals under d i spu te s  c l ause  of con- 
tract  and i s  n o t  for  cons idera t ion  by GAO. 

CONTRACTS--PROTESTS--GENE& ACCOUNTING OFFICE PROCEDURES-- 
TLVELINESS OF PROTEST--DATE BASIS OF PROTEST M D E  KNOWN TO 
PROTESTER 

D i s m i s s a l  of p r o t e s t  aga ins t  award as untimely i s  
affirmed s i n c e  p r o t e s t e r  knew of award on May 1, 1980, 
and bel ieved t h a t  i t  w a s  improper b u t  d id  no t  p r o t e s t  
u n t i l  May 1 9 ,  1980, which w a s  more than 10  working 
days later. 

B-202572 Oct. 29, 1981 81-2 CPD 366 
BIDS--INVITATION FOR BIDS--AMBIGUITY ALLEGATION--NOT 
SUSTAINED--ONLY ONE REASONABLE INTERPRETATION 

P r o t e s t e r ' s  a l l e g a t i o n  t h a t  s o l i c i t a t i o n  is  ambiguous 
is denied where agency amended s o l i c i t a t i o n  t o  c l a r i f y  
a l l e g e d l y  ambiguous provis ions  and s o l i c i t a t i o n  i n  o the r  
i n s t ances  is reasonably clear. 

CONTR4CTS--PROTESTS--INTERESTED PARTY REQUIREMENT 

P r o t e s t e r  who f i les  t imely p r o t e s t  a l l e g i n g  t h a t  
s o l i c i t a t i o n  s p e c i f i c a t i o n s  are de fec t ive  and 
preclude firm from proper ly  preparing i t s  bid is 
i n t e r e s t e d  p a r t y  under GAO Bid P r o t e s t  Procedures. 
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Failure  of p r o t e s t e r  t o  a t t end  prebid  conference 
does no t  alter p r o t e s t e r ' s  i n t e r e s t e d  p a r t y  s t a t u s  
under Bid P r o t e s t  Procedures.  

CONTRACTS--PROTESTS--SAME ISSUE(s) RAISED IN PRIOR CASE BY 
SAME PROTESTER 

Where i d e n t i c a l  i s s u e  w a s  r a i sed  by p r o t e s t e r  i n  
pr ior  case, w a s  decided adverse ly  t o  p r o t e s t e r  by 
GAO, and no new r e l e v a n t  information has  been sub- 
mitted,  i s s u e  is  without  m e r i t .  

B-204599.2 O c t .  30, 1981 81-2 CPD 368 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELMESS OF PROTEST--FURNISHING OF INFORMATION ON 
PROTEST--SPECIFICITY REQUIREmNT 

Protes te r  f i l e d  p r o t e s t  b u t  f a i l e d  t o  state any 
spec i f i c  grounds f o r  p r o t e s t .  GAO requested d e t a i l e d  
statement of s p e c i f i c  grounds of p r o t e s t  w i t h i n  5 work- 
ing days of r e c e i p t  of GAO r eques t  b u t  s ta tement  fur -  
nished 1 9  working days a f t e r  p r o t e s t  w a s  f i l e d .  
p ro t e s t e r ' s  d e t a i l e d  s ta tement  i nd ica t ed  t h a t  p r o t e s t e r  
knew s p e c i f i c  grounds of p r o t e s t  p r i o r  t o  f i l i n g  p r o t e s t ,  
p ro t e s t  is dismissed. 

Since 

B-195558.2 NOV. 2, 1981 81-2 CPD 368 
CONTRACTS--NEGOTIATION--SOLE-SOURCE BASIS--JUSTIFICATION-- 
LACKING 

GAO w i l l  n o t  o b j e c t  t o  sole-source award of c o n t r a c t s  
for  "mutual use'' of medical s e r v i c e s  by VA under 38 
U.S.C. 5053 once appropr i a t e  changes are made t o  agency 
regula t ions  removing such c o n t r a c t  awards from competi- 
t ion  requirements of FPR. 

B-200756.2 NOV. 2, 1981 81-2 CPD 370 
CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-- 
COMPETITIVE RrlNGE DETEHVINATION--IMPROPER 

Where competi t ive range w a s  based on f i n a l  r e s u l t s  of 
combined t echn ica l  and c o s t  eva lua t ion  which placed 
great emphasis on c o s t ,  agency's f a i l u r e  t o  conduct 
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adequate c o s t  a n a l y s i s  l e f t  it i n  no p o s i t i o n  to  de- 
termine t h a t  any proposal  w a s  o u t  of l i n e  as t o  p r i c e  
and t echn ica l  a b i l i t y  s o  t h a t  f u r t h e r  d i scuss ions  
would be meaningless. 

CONTRACTS- -NEWTIATION- -OFFERS OR PROPOSALS- -EVALUATION- - 
COST mfirsM ANALYSIS--ADEQUACY 

Agency has  n o t  performed adequate c o s t  realism a n a l y s i s  
when i t  f a i l s  t o  examine b a s i s  of p rov i s iona l  overhead 
rates and a l l  o the r  c o s t s  proposed by a l l  o f f e r o r s  f o r  
c o s t  reimbursement type con t r ac t .  

CONTRACTS--PROTESTS--GENERAL; ACCOUNTIh'G OFFICE PROCEDURES-- 
RECONSIDERATION REQUESTS--ERROR OF FACT OR LAW--NOT 
ESTABL ISBED 

Where agency reiterates reason f o r  l i m i t i n g  competi- 
tive range which a l ready  w a s  considered as p a r t  of 
o r i g i n a l  p r o t e s t  record ,  matter w i l l  n o t  be con- 
s idered  f u r t h e r .  

B-203589.2 NOV. 2, 3981 81-2 CPD 371 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
RECONSIDERATION REQUESTS- -ERROR OF FACT OR LAW- -NOT 
ESTABLISHED 

P r i o r  dec i s ion ,  denying p r o t e s t ,  i s  affirmed where 
p r o t e s t e r  does no t  show t h a t  dec is ion  conta ins  any 

I e r r o r  of f a c t  o r  l a w .  

B-203786 NOV. 2, 1981 81-2 CPD 372 
CONTRAC2S--EXTENSION--AFTER EPIRATION--SOLICITATION PENDING 

There is  nothing improper i n  agency extending incum- 
ben t ' s  c o n t r a c t  t o  cover per iod a f t e r  con t r ac t  is  t o  
e x p i r e  u n t i l  new c o n t r a c t  can be awarded. 

CONTRACTS- -NEWTIATION--COST-REIMBURSEM?3NT BASIS-- 
EVALUATION FACTORS--COST - V , TEC8NICAL RATIh'G 

I n  nego t i a t ing  c o s t  reimbursement type c o n t r a c t ,  
lowest  estimated c o s t  i s  no t  n e c e s s a r i l y  determining 
f a c t o r  i n  making award. Agency the re fo re  may select 
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highly r a t ed  t echn ica l  proposal  i n s t e a d  of lower 
rated,  lower estimated c o s t  one i f  agency reasonably 
determines t h a t  supe r io r  performance expected from 
higher r a t ed  o f f e r o r  j u s t i f i e s  p o t e n t i a l  a d d i t i o n a l  
costs involved. 
trade-off may be made i s  governed by RFP's evalua t ion  
scheme. 

Extent t o  which such c o s t / t e c h n i c a l  

CONTRACTS- -NEWTIATION- -OFFERS OR PROPOSALS- -EVALUATION- - 
ALLEGATION OF BIAS NOT SUSTAINED 

Cr i t i ca l  test t o  show b i a s  i n  agency's eva lua t ion  of 
proposals i s  whether a l l  o f f e r o r s  i n  f a c t  were t r ea t ed  
f a i r l y  and equal ly .  That tests is n o t  m e t  simply by 
alleging t h a t  same agency improperly awarded sole-  
source con t r ac t  i n  d i f f e r e n t  procurement t o  subcontrac- 
t o r  proposed by success fu l  o f f e r o r  i n  t h i s  one. 

CONTRACTS- -NEWTIATION- -OFFERS OR PROPOSALS--Eva UATION- - 
TECHNICAL ACCEPTABILITY--ADMINISTRATIVE DETElM.INATION 

GAO w i l l  no t  ques t ion  agency's eva lua t ion  of t echn ica l  
proposals un less  p r o t e s t e r  shows t h a t  agency's judgment 
lacked reasonable b a s i s ,  w a s  abuse of d i s c r e t i o n ,  o r  
violated procurement s t a t u t e s  o r  r egu la t ions .  

CONTRACTS--PROTESTS--GENERU ACCOUNTING OFFICE PROCEDURES- - 
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPAl?ENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Protest  t h a t  eva lua t ion  cri teria were unduly r e s t r i c -  
t ive i s  dismissed as untimely,  s i n c e  i t  w a s  f i l e d  
a f t e r  c los ing  d a t e  f o r  r e c e i p t  of proposa ls .  

CONTRACTS--SMALL BUSINESS CONCERNS--AWARDS--SET-ASIDES-- 
SUBCONTR4CTGR, SWPLITR,  ZTC. , SIZE STATUS 

Subcontracting wi th  l a r g e  business  under s e r v i c e  con- 
t r a c t  s e t  a s i d e  f o r  s m a l l  bus iness  i s  not  l e g a l l y  
objectionable.  
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B-203871 NOV. 2, 1981 82-2 CPD 373 
B I D S - - ~ I G U O U S - - A C C ~ T ~ C E  

Ambiguous low b i d  may be  accepted because (I) ambiguity 
i n  bid does n o t  a f f e c t  eva lua t ion ,  (2) b i d  is low under 
e i t h e r  i n t e r p r e t a t i o n  of ambiguity, and (3) low b idder  
agrees  t o  accept  i n t e r p r e t a t i o n  which is  most favorable  
t o  Govt. 

BIDS--AMBICUOUS--CONS~RUCT~ON--NOT PEEJUDICIAL TO OTHER 
BIDDERS 

Bid containing prompt-payment discount  s ta tement  “E% 
30 calendar  days p lus  2%” does n o t  impose an  open-ended 
i n t e r e s t  charge.  GAO concludes t h a t ,  a t  wors t ,  a f t e r  
30 calendar  days,  bidder  reserved r i g h t  t o  inc rease  b id  
p r i c e  by 2 percent .  Thus, b id  p r i c e  i s  c e r t a i n  and b i d  
can be evaluated without  p re jud ice  t o  o t h e r  b idders .  

B-204038 NOV. 2, 2881 81-2 CPD 374 
BIDDERS--RESPONSIBILlTY V .  BID REspONSIVENESS--CERTIFICATION 
~ Q ~ I ~ E ~ ~ T ~ - - ~ ~ D E R ~ I T E ~ S  LABORATORIES, ETC . --PRODUCT 
LISTING 

While agency has  presented reasons f o r  r equ i r ing  
Underwriters Labora tor ies  o r  equiva len t  c e r t i f l c a t i o n  
of b idder ’s  product ,  agency has no t  j u s t i f i e d  need 
f o r  bidder  t o  have c e r t i f i c a t i o n  a t  b i d  opening. 

I B-195183.3 NoV. 3, 1981 81-2 CPD 375 
COIJTI’MCTS--IN-HOUSE PERFORMANCE V .  CONTRACTING OUT--COST - 
COMPARISON 

Where decis ion  t o  r e t a i n  func t ion  in-house is based on 
comparison of es t imated in-house c o s t s  wi th  o f f e r s  re- 
ceived i n  competi t ive procurement, i n t e g r i t y  of process  
d i c t a t e s  t h a t  comparison be supported by complete and 
comprehensive d a t a ,  and t h a t  elements of comparison are 
c l e a r l y  i d e n t i f i a b l e  and v e r i f i c a b l e .  
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B-195945.6, e t  aZ. Nov. 3, 1981 81-2 CPD 376 
CONTMCTS--PROTESTS--G'ENEML ACCOUNTING OFFICE PROCEDURES-- 
RECONS-IDERATION REQUESTS--TlMELINESS 

GAO w i l l  n o t  waive requirement  of  4 C.F.R. 21.9 (1981) 
tha t  r e q u e s t s  f o r  r e c o n s i d e r a t i o n  be f i l e d  w i t h i n  10 
working days after b a s i s  f o r  r e c o n s i d e r a t i o n  w a s  known 
o r  should have been known. 

B-204562 NOU. 3 ,  1981 81-2 CPD 377 
CONTR4 CTS- -SMALL BUSINESS CO??CERNS- -A WARDS- -SMALL 
ADMINISTRATION 'S  AUTHORITY-- CERTIFICATE OF COMPETENCY- - 

BUSINESS 

CONCLUSIVENESS 

Question of  small b u s i n e s s  firm's r e s p o n s i b i l i t y  
(compliance w i t h  I n d i a n  P r e f e r e n c e  requi rements )  i s  
f o r  conc lus ive  d e t e r m i n a t i o n  by SBA through c c r t i f i -  
cate of competency procedure ,  and w i l l  n o t  be re- 
viewed by GAO a b s e n t  c i rcumstances  n o t  re1 e v a n t  h e r e .  

B-204677 NOV. 3, 1981 81-2 CPD 378 
CONTRACTORS- -RESPONSIBILITY -- DETERMINATION- -RE VIEW BY GAO- - 
AFFIRMATIVE F I N D I N G  ACCEPTED 

M l e g a t i o n  t h a t  successful .  o f f e r o r  would be unable  t o  
s a t i s f a c t o r i l y  perform c o n t r a c t  i n c l u d i n g  f irst  a r t i -  
cle  test requi rements ,  is  matter of r e s p o n s i b i l i t y  and 
GAO does n o t  reveiw a f f i r m a t i v e  d e t e r m i n a t i o n s  of  re- 
s p o n s i b i l i t y  e x c e p t  under c i rcumstances  n o t  a p p l i c a b l e  
here. 

B-204911.2 NoV. 3 ,  1981 81-2 CPD 370 
BIDS--PRICES-- BEL0 W COST 

There i s  no l e g a l  basis. f o r  p r e c l u d i n g  award merely 
because low b i d d e r  submit ted below-cost b i d .  

BIDS--UNBALANCED--PROPRIETY OF UiVBALANCE--MATHEMATICALLY 
U " C E D  BIDS"- - W T  CONSTITUTES 

While low b i d d e r ' s  b i d  may be mathemat ica l ly  un- 
balanced, p r o t e s t e r  h a s  n o t  shown t h a t  b i d  w a s  
U t e r i a l l y  unbalanced and t h e r e f  o r e ,  t h e r e  i s  no 
showing t h a t  award would n o t  r e s u l t  i n  lowes t  c o s t  
t o  Govt. 
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B-204931.2 Nov. 3, 1981 81-2 CPD 379 - Con. 
CONTRACTORS--RESPONSIBILITY--DETERMINATION--REVIEW BY G A L  
AFFIRMATNE FINDING ACCEPTED 

GAO does n o t  review a f f i rma t ive  determinat3ons of 
r e s p o n s i b i l i t y  absent  a l l e g a t i o n s  of f raud o r  
misappl ica t ion  of d e f m i t i v e  r e s p o n s i b i l i t y  c r i -  
teria. 

CONTRACTS--PROTESTS--CONFERENCES--REQUEST DENIED--PROTEST 
NOT FOR CONSIDERATION ON THE MERITS 

Where p r o t e s t e r ' s  i n i t i a l  submission c l e a r l y  shows 
p r o t e s t  is  without  l e g a l  m e r i t ,  n e i t h e r  case develop- 
ment nor requested conference i s  necessary ,  and 
summary d e n i a l  i s  i n  order .  

B-205115 NOV. 3, 1981 81-2 CiPD 380 
CONTRACTORS--RESPONSIBILITY--DETERMIA'ATION--REVIEW BY GAO-- 
AFFIRMATIVE FINDING ACCEPTED 

Allega t ion  t h a t  awardee does n o t  have a b i l i t y  t o  per- 
form c o n t r a c t  w i l l  n o t  be considered because p r o t e s t  
relates t o  awardee's r e s p o n s i b i l i t y  and GAO does n o t  
review a f f i rma t ive  determinat ion of r e s p o n s i b i l i t y  
except i n  circumstances n o t  app l i cab le  he re .  

B-205230 NOV. 3, 1981 81-2 CPD 381 
CONTRACTS--SMALL BUSITESS CONCERNS--AWARDS--RESPOIVSIBILITY 
DETERMINATION--NONREPONSIBILITY FINDINE-CERTIFICATE OF 

I 

COMFETENCY REQUIREMENT 

GAO does n o t  review SBA r e f u s a l  t o  i s s u e  c e r t i f i c a t e  
of competency unless  p r o t e s t e r  makes prima f a c i e  
showing of f raud  o r  demonstrates t h a t  information 
v i t a l  t o  r e s p o n s i b i l i t y  determinat ion w a s  no t  considered. 

B-202208.2 NOV. 4, 1981 81-2 CPD 382 
CONl"RKTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
RECONSIDERATION REQUESTS--ERROR OF FACT OR LAW--NOT 
ESTABLISHED 
P r i o r  dec i s lon ,  denying p r o t e s t ,  i s  aff i rmed where 
p r o t e s t e r  does n o t  demonstrate t h a t  dec i s ion  con- 
t a i n s  any e r r o r s  of f a c t  o r  l a w .  
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B-202837 NoV. 4, 1981 82-2 CPD 383 

SuSTAliUED--ONLY ONE REASONABLE INTERPRETATION 
BIDS--~VITATION FOR BIDS--AMBIGUITY ALLEGATION--NOT 

Based on review of record ,  GAO concludes t h a t  p ro t e s t ed  
s o l i c i t a t i o n  specifications--concerning lease of "multi- 
passenger" automotive vehicles--were not  ambiguous and 
d i d  not  provide,  cont ra ry  t o  p r o t e s t e r ' s  a s s e r t i o n s ,  
su f f i c i en t  d e t a i l  s o  t h a t  p rospec t ive  b idders  had clear 
and p rec i se  understanding of C-ovt.'s needs. 
GAO f inds  t h a t  s o l i c i t a t i o n ' s  p r i c i n g  d i r e c t i o n s  were 
not ambiguous . 

Moreover, 

B-204251 NoV. 4, 1981 81-2 CPD 389 
BIDS--RESPONSIVENESS--RESPONSIWNESS V .  BlDDER 
RESPONSIB~ITY-  -INFORMTION REQUIRM~TS 

Failure of b idder  t o  f u r n i s h  t r a i n i n g  p lan  wi th  b id  
does not  make bid nonresponsive.  Since spec i f i ca -  
t ions s t a t e d  i n  d e t a i l  number of hours and s u b j e c t  
areas of t r a i n i n g ,  requirement f o r  t r a i n i n g  p lan  w a s  
informational i n  na tu re ,  bear ing  on r e s p o n s i b i l i t y  
of bidder,  and could proper ly  be submitted a f t e r  b id  
opening. 

CONTRACTORS- -RESPONSIBILITY- -DETERMTNATION- -REVIEW BY GAO- - 
AFFIRMTILT FINDING ACCEPTED 

Allegations--that bidder  f a i l e d  t o  fu rn i sh  t r a i n i n g  
plan with b id ,  t h a t  bidder  is n o t  l i censed  by S t a t e  
agency (and IFB contained genera l  s ta tement  t h a t  con- 
t rac tor  should ob ta in  a l l  necessary S t a t e  and l o c a l  
permits and l i c e n s e s ) ,  and t h a t  bid p r i c e  is  so  low 
that adequate performance under c o n t r a c t  is n o t  
possible--all relate t o  bidder  ' s re spons ib i l  l t y  . 
P r o t e s t  concerns chal lenge t o  agency's a f f i rma t ive  
determination of r e s p o n s i b i l i t y  which i s  n o t  matter 
for review by GAO except  i n  circumstances no t  p re sen t  
here. 

CONTRACTS--PROTESTS--ALLEGATIONS--NOT SUPPORTED BY RECORD 

Protest  on b a s i s  t h a t  bidder  does no t  possess  "secret ' '  
clearance as requi red  by IFB is denied,  s i n c e  bidder  
has c learance and t h e r e  i s  no requirement f o r  clear- 
ance in s o l i c i t a t i o n .  
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B-204251 NOV. 4, 1981 81-2 CPD 384 - Con. 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMLINESS OF PROTEST--DATE BASIS OF PROTEST MADE KNOWN TO 
PROTESTER 

Where i n i t i a l  p r o t e s t  i s  made i n  e x p e c t a t i o n  t h a t  con- 
t r a c t i n g  agency might t a k e  a c t i o n  a d v e r s e  t o  p r o t e s t e r ' s  
i n t e r e s t ,  b u t  p r o t e s t e r  w a i t s  u n t i l  agency r e p o r t  i s  
f u r n i s h e d  t o  seek o u t  in format ion  which w a s  a v a i l a b l e  
b e f o r e  o r i g i n a l  p r o t e s t  w a s  f i l e d ,  subsequent  p r o t e s t  
on new b a s i s  i s  unt imely notwi ths tanding  i t  w a s  made 
w i t h i n  10 working days a f t e r  r e c e i p t  of  c o n t r a c t i n g  
agency 's  r e p o r t .  

B-204257, B-204257.2 NOV. 4, 1981 81-2 CPD 360 
CONTRACTS--NEWTIATION--REQUESTS FOR PROPOSALS--CERTIFICATION 
REQUIREIE.VTS-- INDIAN AFFAIRS 

Where t h e r e  i s  no d i s p u t e  t h a t  awardees c e r t i f i e d  i n  
t h e i r  p roposa ls  t h a t  t h e i r  o r g a n i z a t i o n s  would sat is-  
f y  RFP's requirement  f o r  I n d i a n  c o n t r o l  d u r i n g  con- 
t r ac t  performance, GAO h a s  no basis  t o  conclude t h a t  
agency f a i l e d  t o  e n f o r c e  mandatory s o l i c i t a t i o n  re- 
quirement f o r  such c e r t i f i c a t i o n .  

CONTRACTS--PROTESTS--CONTRACT ADMINISTRATION--NOT FOR 
RESOLUTION BY GAO 

Whether awardees f u l f i 3 . 1  t h e i r  c o n t r a c t u a l  commitments 
d u r i n g  c o n t r a c t  performance i s  matter of  c o n t r a c t  ad- 
m i n i s t r a t i o n ,  which i s  p r i m a r i l y  r e s p o n s i b i l i t y  of 
procur ing  agency and i s  n o t  f o r  c o n s i d e r a t i o n  under 
GAO's b i d  p r o t e s t  f u n c t i o n .  

B-204530.2 NoV. 4, 1981 81-2 CPD 386 
CONTRACTS--PROTESTS--GENERAL ACCOUflTIJ'G OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST- -"WOD CAUSE" EXCEPTION APPLICABILITY 

P r o t e s t e r ' s  u n f a m i l i a r i t y  w i t h  timeliness r e q u i r e -  
ment i n  Bid P r o t e s t  Procedures  does n o t  c o n s t i t u t e  
"good cause" r e q u i r e d  b e f o r e  GAO wil l  c o n s l d e r  un- 
t i m e l y  p r o t e s t .  
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B-204530.2 Nov. 4, 1981 81-2 CPD 386 - Con. 
CONTRACTS--PROTESTS--GENERAL ACCOTJNTII'G OFFICE PROCEDURES-- 
TAUTLllVESS OF PROTEST--SIGNIFICANT ISSUE EXCEPTION--PRIOR 
GAO CONSIDERATION OF SAME ISSUE EFFECT 

Where mer i t s  of p r o t e s t  involve i s s u e s  which have been 
considered i n  p r i o r  d e c i s l c s ,  i s s u e s  are no t  "s igni f  i- 
cant i s s u e s "  required before  GAO w i l l  consider  untimely 
p r o t e s t .  

B-204830 NoV. 4, 1081 81-2 CPD 387 
BIDS- -LATE- - W D  CARRIED DELAY 

Hand car r ied  b id  which i s  s t i l l  i n  possession of b idder  
a t  time of b id  opening i s  la te  notwithstanding b idde r ' s  
possible t imely a r r i v a l  i n  bu i ld ing  s p e c i f i e d  i n  s o l i -  
c i ta t ion.  

BIDS--OPENING--TIME FOR OPENING DETEBMINATION 

Declaration of t i m e  f o r  b id  opening by b id  opening 
officer i s  determinat ive of l a t e n e s s  absent  inde- 
pendent evidence t h a t  b id  opening occurred earlier 
or  later than t i m e  designated i n  s o l i c i t a t i o n .  

CONTRACTS--PROTESTS--CONFLICT IN STATEmNTS OF PROTESTER AND 
CONTRACTING AGENCY 

Where only evidence of t i m e  of b i d  submission is  con- 
f l i c t i n g  s ta tements  of p r o t e s t e r  and con t r ac t ing  agency, 
p r o t e s t e r  f a i l s  t o  meet i t s  burden of a f f i rma t ive ly  
proving i t s  case. 

B-2-05069 NoV. 9, 1981 81-2 CPD 388 
CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--DISCUSSION WITH 
ALL OFFERORS REQUIREMENT- -INITIAL PROPOSAL BASIS- -SOLICITATION 
PROVISION--DISCUSSIONS NOT PRECLURED 

Sol i c i t a t ion  c l ause  t h a t  advises  of f e r o r s  t h a t  award 
may be made on b a s i s  of i n i t i a l  o f f e r s  received without  
fur ther  d i scuss ion  does n o t  p r o h i b i t  d i scuss ions  and 
subsequent r eques t  f o r  b e s t  and f i n a l  o f f e r s .  
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B-205069 Nov. 4, 1981 81-2 CPD 388 - Con. 
CONTR4CTS--NEWTIATION--OFFERS OR PROPOSALS--REVISIONS-- 
EQUAL OPPORITUNITY TO ALL OFFERORS 

Once one o f f e r o r  is  given oppor tuni ty  t o  revise i t s  
of fered  performance schedule and i t s  p r i c e  i t  i s  
necessary t h a t  a l l  o the r  o f f e r o r s  i n  competi t ive 
range be given opportuni ty  t o  r e s t r u c t u r e  t h e i r  
o f f e r s .  

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TZVELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

P r o t e s t  t ha t  procurement f o r  replacement of a i r f i e l d  
l i g h t i n g  should have been formally adve r t i s ed  r a t h e r  
than negot ia ted is untimely under S id  P r o t e s t  Pro- 
decures,  where f i l e d  wi th  procuring a c t i v i t y  and GAO 
a f t e r  c los ing  d a t e  f o r  r e c e i p t  of i n i t i a l  proposals .  

B-205210 N O U .  4, 1981 81-2 CPD 389 
CONTRACTS--PROTESTS--GENER4L ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST- -ADVERSE AGENCY ACTION EFFECT 

P r o t e s t  concerning a l leged  s o l i c i t a t i o n  d e f e c t s  is  
untimely because although i t  w a s  f i l e d  wi th  agency 
p r i o r  t o  b id  opening, i t  w a s  f i l e d  wi th  GAO more 
than 1 0  working days a f t e r  agency denied p r o t e s t .  

B-205250 NoV. 4, 1981 81-2 CPD 390 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--ADVERSE AGENCY ACTION EFFECT 

P r o t e s t  received by GAO more than 10 working days a f t e r  
i n i t i a l  adverse agency a c t i o n  i s  untimely f i l e d .  

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--PROTEST ADDRESSED INCORRECTLY 

Untimely p r o t e s t  s e n t  t o  address  o t h e r  than t h a t  set  f o r t h  
i n  s e c t i o n  21.l(b) of B i d  P r o t e s t  Procedures i s  no t  for 
cons idera t ion .  
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B-205323 NOV. 4 ,  1981 81-2 P D  391 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--DATE BASIS OF PROTEST MADE KNOWN TO 
PROTESTER 

Protest  n o t  f i l e d  wi th in  10  days a f t e r  b a s i s  of i t  is 
known i s  untimely and w i l l  n o t  be  considered.  

B-204980.2 NOV.  5, 1981 81-2 CPD 392 
FEDERAL HOME LOAN BANK BOARD--CONTRACTS--GENERAL ACCOUNTING 
OFFICE AUTHORITY 

GAO w i l l  n o t  consider  b i d  p r o t e s t  concerning procure- 
ment by Federal  Home Loan Bank Board, s i n c e  GAO has  
audit  bu t  n o t  se t t lement  a u t h o r i t y  over Board's 
a c t i v i t i e s .  

B-203352 NOV. 9 ,  1981 81-2 CPD 394 
COflTR4CTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIELINESS OF PROTEST--DATE BASIS OF PROTEST MADE KNOMV TO 
PROTESTER 

Protes t  a g a i n s t  sole-source award f i l e d  on May 18, 
1981--based on information received by p r o t e s t e r  on 
A p r i l  27 ,  1981--is untimely under 4 C.F.R. 21.2(b)(2) 
(1981), s i n c e  matter w a s  no t  f i l e d  wi th in  10 working 
days a f t e r  p r o t e s t e r  f i r s t  learned of agency's j u s t i -  
f i ca t ion  f o r  sole-source award. 

B-203807 NOV. 9, 1981 81-2 CPD 395 
COflTBACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST- -APPARENT PRIOR TO BID OPENING/CLOSING 
DATE FOR PROPOSALS 

Protes t  a f t e r  award t h a t  terms of s o l i c i t a t i o n  i m -  
properly r e s t r i c t e d  competit ion i s  untimely f f l e d .  
GAO Bid P r o t e s t  Procedures r e q u i r e  t h a t  p r o t e s t s  
based on apparent  s o l i c i t a t i o n  impropr le t ies  be 
f i l e d  before  b id  opening o r  c los ing  da te  f o r  re- 
ce ip t  of i n i t i a l  proposals .  
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B-204937 NOV. 9,  1981 81-2 CPD 306 
CONTRACTS--PROTESTS--GENERAL ACCOUNTIUG OFFICE PROCEDURES,. 
TIMELLVESS OF PROTEST--DATE BASIS OF PROTEST MADE KNOWh' . 
PROTESTER 

Basis of pro tes t - - tha t  competitor had advance knowledge 
of RFP's requirements--f i rs t  presented t o  GAO more than 
10  working days a f t e r  i t  w a s  known o r  should have been 

(2) (1981) and w i l l  n o t  be considered on merits. 
known by p r o t e s t e r  is untimely under 4 C.F.R. 21.2(b) J 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- f 
T M L I N E S S  OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENT 4 

. 3  PRIOR TO BID OPENIUG/CLOSING DATE FOR PROPOSALS 

Contention--that RFP provided i n s u f f i c i e n t  t i m e  f o r  pro- 
tester t o  prepare proposal--involves a l l eged  impropriety 
apparent from s o l i c i t a t i o n .  Since i t  w a s  no t  p ro te s t ed  
p r i o r  t o  c los ing  d a t e  f o r  r e c e i p t  of i n i t i a l  p roposa ls ,  
t h i s  a spec t  of p r o t e s t  is untimely under 4 C.F.R. 21.2 
( b ) ( l )  (1981) and w i l l  n o t  be considered on merits. 

GENERAL ACCOUNTING OFFICE--JURISDICTION--CONTRACTS-- 
DISPUTES--BETWEEN PRIVATE PARTIES 

Protest--against  procuring agency determinat ion t o  per- 
m i t  new f i rm (composed of former key employees of pro- 
tester) to compete aga ins t  p r o t e s t e r  (incumbent con- 
t r ac to r ) - - i s  dismissed because competit ion is  i n  accord 

forum t o  r e so lve  p r o t e s t e r ' s  d i spu te  wi th  new f i rm.  
I w i th  Govt. procurement po l i cy ,  and GAO i s  n o t  proper 

B-205027 NOV. 10, 1981 81-2 CPD 307 
GENERAL ACCOUNTING OFFICE-JURISDICTION--GRANTS-IN-AID-- 
FAILURE TO RECE'IVE--COM'LAINT NOT FOR CONSIDERATION 

GAO w i l l  n o t  consider  ob jec t ions  regarding Nat ional  
Oceanic and Atmospheric Adminis t ra t ion 's f a i l u r e  t o  
award g r a n t  t o  a p p l i c a n t  because GAO gene ra l ly  does 
n o t  review complaints regarding award of g ran t s  o r  
o the r  Fed. a s s i s t a n c e .  
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B-205253 NOV. 10, 1981 81-2 CPD 398 
CONTRACTS--SMALL BUSINESS CONCERNS- -AWARDS- -SMALL BUSINESS 
ADMINISTRATION'S AUTHORITY--SIZE DETERMINATION 

GAO w i l l  n o t  review p r o t e s t s  concerning b i d d e r ' s  s m a l l  
business s i z e  s t a t u s  and small business  s i z e  s tandard 
applied by cont rac t ing  agency where SBA has made de- 
terminations r e l a t i n g  t o  those matters s i n c e  those 
determinations are conclusive under 15  U . S  .C.  637(b) 
(1976). 

B-205375 NOV. 10, 1981 81-2 CPD 390 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS--DATE BASIS OF PROTEST MADE KNOWN TO PROTESTER 

Pro te s t  f i l e d  more than t e n  working days a f t e r  b a s i s  
of p r o t e s t  w a s  known i s  untimely and no t  f o r  considera- 
t i on  on merits. 

B-202962.2, B-202962.3 NoV. 12, 1981 
81-2 CPD 900 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
RECONSIDERATION REQUESTS--ERROR OF FACT OR LAW--NOT 
ESTABLISHED 

Original  dec i s ion  is  affirmed where r eques t s  f o r  
recons idera t ion  do no t  demonstrate any e r r o r  of 
f a c t  or l a w .  

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
RECONSIDERATION REQUESTS--TIMELINESS 

Where r eques t s  f o r  recons idera t ion  of dec i s ion  are 
f i l e d  wi th in  10 days a f t e r  r e c e i p t  by p a r t i e s  of 
dec is ion  through normal d i s t r i b u t i o n  channels ,  re- 
quests  are t imely f i l e d .  

B-204025 NOV. 12, 1981 81-2 CPD 401 
BIDS--IYVITATION FOR BIDS--SPECIFICATIONS--BRAND NAME OR 
EQUAL-- "EQUU I' PRODUCT EVALUATION 

Where, i n  "brand name o r  equal" s o l i c i t a t i o n  c a l l i n g  
f o r  de l ive ry  of i t e m s  A and B o r  equal ,  b idder  in -  
cludes drawing of i ts  i t e m  of fe red  as equiva len t  t o  
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B i n  d e s c r i p t i v e  materials f o r  i t s  i t e m  of fe red  as 
equ iva len t  t o  item A, drawing w i l l  no t  render  b id  
nonresponsive where i t  is clear under circumstances 
t h a t  i t  w a s  included inadve r t en t ly ,  and the re  i s  no 
o t h e r  i n d i c a t i o n  t h a t  i t  w a s  intended t o  qua l i fy  
b id .  

BIDS--R?VITATION FOR BIDS--spEcIFICATIONS--BRAND NAME OR 
E&UAL--trEQUU ' I  PRODUCT EVXLUATION--CONCLUS17rENESS 

Agency's determinat ion t h a t  b idder ' s  d e s c r i p t i v e  
material is s u f f i c i e n t  t o  e s t a b l i s h  equivalence of i t s  
product  under "brand name o r  equal" clause w i l l  no t  be 
d i s tu rbed  where p r o t e s t e r  has  submitted no evidence 
showing t h a t  product i n  f a c t  is n o t  equiva len t  t o  
brand name product  o r  t h a t  agency's determinat ion w a s  
otherwise erroneous,  and where d e s c r i p t i v e  material i s  
n o t  i n s u f f i c i e n t  on i t s  face .  

B-204968 NOV. 12,  1981 81-2 P D  402 
BIDS--EV&UATION--DISCOUflT PRO VISIONS--RISCOUNT NOT 
EVAGUATED 

Although SF 33-A genera l ly  provides  f o r  eva lua t ion  of 
20-day prompt payment d iscounts ,  agency proper ly  did 
n o t  eva lua te  p r o t e s t e r ' s  o f f e r  of such d iscount  where 
s o l i c i t a t i o n  contained s p e c i f i c  c l ause  s t a t i n g  mini- 
mum period f o r  evaluated d iscounts  would be 30 days.  
S o l i c i t a t i o n  w a s  n o t  ambiguous because Order of Pre- 
cedence Clause s t a t e d  s p e c i f i c  c lause  should p r e v a i l  
over o t h e r  provis ions .  

B-204339 NoV. 16, 1981 81-2 CPD 405 
AGENTS--OF PRIVATE PARTIES- -AUTHORITY- -CONTR4CTS-- 
SIGNATURES--C&"FIRM4TION AFTER B D  OPENING 

Where a u t h o r i t y  of person s igning  r e c e i p t  f o r  amendment 
is  questioned a f t e r  b id  opening, p re s iden t  of company 
can confirm a u t h o r i t y  after bid opening. 
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B-204338 Nov. 16, 1982 81-2 CPD 905 - Con. 
BIDS- -INVITATION FOR BIDS- -AMNDMENTS- -ACKNOWLEDGMENT- - 
DEVIATION FROM REQUIRED PROCEDURE--FORM - V ,  SUBSTANCE 

Where IFB provided t h a t  b idders  are deemed t o  acknowl- 
edge r e c e i p t  of any amendment ind ica t ed  by c e r t i f i e d  
mail records o r  telephone company records ,  b u t  b idder  
acknowledged amendment by s igning  formal r e c e i p t  when 
amendment w a s  received i n  person,  absence of acknowl- 
edgment of amendment i n  manner prescr ibed  by IFB w a s  
f a i lu re  i n  form and n o t  substance.  B-151188, May 8, 
1963, d i s t inguished  . 

B-205256 NoV. 16, 1981 81-2 CPD 406 
CONTRACTORS--REspoIvSIBILITY--DEl'ERMINAT.TON--REVIEW BY GAO-- 
AFTIRMATIlrE FINDING ACCEPTED 

GAO does n o t  review a f f i rma t ive  determinat ions of re- 
spons ib i l i ty  absent  a l l e g a t i o n s  of f raud  o r  misappli-  
cation of d e f i n i t i v e  r e s p o n s i b i l i t y  c r i t e r i a .  

CONTRACTS--COMPETITIVE SYSTEM--RESTRICTIONS ON COM?ETITION-- 
SPARE PARTS MILITARY PROCUREbENT 

Although, with proper j u s t i f i c a t i o n ,  DAR 1-313 (c) may 
be c i t ed  as a u t h o r i t y  f o r  sole-source procurement of 
"source cont ro l led"  replacement p a r t s ,  o v e r a l l  po l i cy  
of DAR 1-313 r equ i r e s  procurement of spa re  p a r t s  on 
compe t i t i ve  b a s i s  where f e a s i b l e .  Consequently, GAO 
w i l l  not  o b j e c t  t o  agency procurement from o the r  than 
or iginal  source of equipment. 

CONTRACTS- -PROTESTS- -DENIAL - -SUMdMY DENIAL 
Where p r o t e s t e r ' s  i n i t i a l  submission c l e a r l y  shows pro- 
test i s  without  l e g a l  merit, case  development i s  un- 
necessary and summary d e n i a l  is  i n  order .  

B-205449 NoV. 18, 1981 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TZVELlivESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Protest  t h a t  amended s o l i c i t a t i o n  e s t ab l i shed  b id  
opening d a t e  which d id  no t  a l low enough t i m e  f o r  PO- 
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t e n t i a l  b i d d e r s  t o  develop b i d s ,  f i l e d  a f t e r  b id  opening 
d a t e ,  is dismissed as unt imely.  

i : 
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: .  

i B-203089(1) NOU. 19. 1981 81-2 CPD 408 
CONTRACTS--NEGOTIATION--OFFERS? OR PROPOSALS--DISCUSSION WJTJ 
ALL OFFERORS REQUIREMENT--INITIAL PROPOSAL BASIS FOR AWARD-. 
TECHNICAL UNCERTAINTY I N  OFFERS REQUIRING DISCUSSIONS 

A u t h o r i t y  t o  make award on b a s i s  of  i n i t i a l  p r o p o s a l s  
where adequate  compet i t ion  i n d i c a t e s  t h a t  proposed 
p r i c e s  are reasonable  does not apply  where t h e r e  is  
t e c h n i c a l  u n c e r t a i n t y  i n  low-priced p r o p o s a l  w i t h i n  
compet i t ive  range.  Where such u n c e r t a i n t y  e x i s t s ,  
agency must c l a r i f y  p r o p o s a l s  through d i s c u s s i o n s .  

CONTRACTS--lvEWTIATIOI?--REQUESTS FOR PROPOSALS--EVALUATION 
CRITERIA--PRICE CONSIDERATION--RELATIlrE IWORTANCE 

Since  e v a l u a t i o n  c r i t e r i a  set f o r t h  i n  W P  c l e a r l y  
s t a t e d  t h a t  award would be based on combined e v a l u a t i o n  
s c o r e  composed of 80 p o i n t s  f o r  t e c h n i c a l  merit and 20 
p o i n t s  f o r  p r i c e ,  p r o t e s t  t h a t  award d i d  n o t  go t o  pro- 
p o s a l  having lowes t  p r i c e  b u t  n o t  bes t  t e c h n i c a l  s c o r e  
is  w i t h o u t  m e r i t .  I f  p r o t e s t e r  i s  c h a l l e n g i n g  evalua-  
t i o n  c r i t e r i a ,  p r o t e s t  f i l e d  af ter  c l o s i n g  d a t e  f o r  re- 
c e i p t  of i n i t i a l  p r o p o s a l s  i s  unt imely.  

B-203260.2 NoV. 19, 1981 81-2 CPD 400 
CONTRACTS--PROTESTS--INTERESTED PARTY REQUIREMENT--DIRECT 
IiVTEREST CRITERION 

Firm which d i d  n o t  submit o f f e r  i s  n o t  " i n t e r e s t e d  
p a r t y "  q u a l i f i e d  t o  p r o t e s t  award. 
and s u b s t a n t i a l  i n t e r e s t  a t  s t a k e  s i n c e  t h e r e  are o t h e r  
o f f e r o r s  e l i g i b l e  f o r  award i f  p r o t e s t  i s  s u s t a i n e d .  

Firm h a s  no d i r e c t  

B-205310 NoV. 19, 1981 81-2 CPD 410 
CONTRACTS--SMALL BUSINESS CONCERNS--AWARDS--SMALL BUSINESS 
ADMTNISTRATION 'S AUTHORITY--SIZE DETERMINATION 

P r o t e s t  concerning small b u s i n e s s  s i z e  s t a t u s  of o f f e r o r  
is by l a w  matter f o r  d e c i s i o n  by SBA and n o t  f o r  con- 
s i d e r a t i o n  by GAO. 
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d11g B-205331 NOV.  19, 1 9 8 1  81-2 CPD 411 
COflTRACTS--PROTESTS--GE;NERRZ; ACCOUNTING OFFICE PROCEDURES-- 
TIMh'LINESS OF PROTEST--SOLICITATION XW'ROPRIETIES--APPARENT 
PRIOR TO BID OPENnVG/CLOSnVG DATE FOR PROPOSALS 

Protes t  concerning s o l i c i t a t i o n ' s  f a i l u r e  t o  provide 
for  f i r s t  a r t i c l e  t e s t i n g ,  p rovis ioning  t echn ica l  docu- 
mentation and t echn ica l  manuals i s  untimely when f i l e d  
subsequent t o  c los ing  d a t e  f o r  r e c e i p t  of i n i t i a l  pro- 
posals.  

B-205385 NOV. 19 ,  1 9 8 1  81-2 CPD 4 1 2  
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES- -APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Protes t  by bidder  a g a i n s t  a l leged  s o l i c i t a t i o n  impro- 
p r i e ty  f i l e d  (received)  a t  GAO a f t e r  b id  opening is  un- 
timely under 4 C.F.R. 21.2(b)( l )  and le t te r  of p r o t e s t  
submitted wi th  b id  i s  a l s o  untimely p r o t e s t  s i n c e  pro- 
test contained i n  b id  submission i s  n o t  p r o t e s t  before  
bid opening under our Bid P r o t e s t  Procedures.  

B-205386 NoV. 79, 2981 81-2 CPD 4 3 3  
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--ADVERSE AGENCY ACTION EFFECT 

P r o t e s t  f i l e d  wi th  GAO more than 10 working days a f t e r  
p ro t e s t  w a s  denied by con t r ac t ing  agency i s  untimely 
and w i l l  n o t  be considered on merits. 

B-205421 NoV. 1 9 ,  1981 
CONTRACTS--SMALL BUSINESS CONCERNS--AWARDS--SMALL BUSINESS 
ADiVINISTRATION 'S AUTilORITY- -SIZE DETEWINATION 

Quest ions concerning s m a l l  bus iness  s i z e  s t a t u s  are n o t  
fo r  cons idera t ion  by GAO s i n c e  conclusive a u t h o r i t y  over  
such matters is  vested by s t a t u t e  i n  SBA. 

B-205234 NOV. 20, 1 9 8 1  81-2 CPD 4 1 5  
COflTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--DATE BASIS OF PROTEST MADE KNOWN TO 
PROTESTER 

Pro te s t  t o  GAQ, addressed t o  con t r ac t ing  agency's re- 
gional o f f i c e  and folwarded by t h a t  agency, I s  untlmely 
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and w i l l  n o t  be considered on merits because GAO d id  
no t  receive p r o t e s t  w i th in  10  working days a f t e r  pro- 
tester knew b a s i s  f o r  p r o t e s t .  Delay caused by pro- 
tester's f a i l u r e  t o  proper ly  address  p r o t e s t  does no t  
merit cons idera t ion  of untimely p r o t e s t  under 4 C.F.R. 
21.2(c) (1981) . 

B-297847 NoV. 23, 1981 81-2 CPD 416 
CONTmCTS--PROTESTS--GENERAL ACCOUNTIRG OFFICE PROCEDURES-- 
RECONSIDERATION REQUESTS--ERROR OF FACT OR LAW--f?OT 
ESTABLISHED 

Previous dec is ion  denying claim f o r  r e l i e f  from ter- 
mination f o r  d e f a u l t  o rde r  is aff i rmed where no per- 
suas ive  evidence of f a c t u a l  o r  legal  e r r o r s  has  been 
submitted.  

GENERAL ACCOUNTING OFFICE-JURISDICTION--CONTRACTS-- 
EQUITABLE hTLIEF--CONTMCT MODIFICATION, ETC. 

GAO is without  a u t h o r i t y  t o  consider  reques t  f o r  modifi- 
c a t i o n ,  reformation,  r e c i s s i o n  o r  c a n c e l l a t i o n  of con t r ac t  
on equ i t ab le  grounds. 

B-203712 NoV. 23, 1981 81-2 CPD 417 
CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION- - 
EVALUATORS- -ADHERENCE TO E VALUATION SCHEM 

P r o t e s t  a l l e g i n g  d e f i c i e n c i e s  i n  eva lua t ion  on which 
award w a s  based i s  denied where record i n d i c a t e s  eval- 
ua t ion  w a s  conducted i n  accordance wi th  eva lua t ion  
system set f o r t h  i n  RF'P which gave due weight t o  tech- 
n i c a l  and c o s t  merits of proposals .  

CONl'MCTS--PROTESTS--GERERAL ACCOUNTING OFFICE PROCEDURES-- 
T X L I N E S S  OF PROTEST--DATE B A S I S  OF PROTEST MADE KNOW TO 
PROTESTER- - DOUBTFUL 

There doubt ex i s t s  as t o  when p r o t e s t e r  knew o r  should 
have known of b a s i s  f o r  p r o t e s t ,  doubt i s  resolved i n  
favor  of p r o t e s t e r .  
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B-204382.4 NOV. 23, 1981 81-2 CPD 418 
CONTRACTS--PROTESTS--GENER4L ACCOUNTlTG OFFICE PROCEDURES-- 
TlE’LINESS OF PROTEST--ADKERSE AGENCY ACTION EFFECT 

Protes t  aga ins t  s o l i c i t a t i o n  s p e c i f i c a t i o n s ,  f i l e d  
with GAO more than 10 working days after both b id  
opening and p r o t e s t e r ’ s  r e c e i p t  of con t r ac t ing  
agency’s d e n i a l  of i ts  p r o t e s t  a t  t h a t  l e v e l ,  is  
untimely and w i l l  n o t  be considered on merits. 
Moreover, mere t r a n s m i t t a l  of copy of p r o t e s t  le t ter  
f i l ed  with con t r ac t ing  o f f i c e r  i s  n o t  considered d i r e c t  
p ro tes t  t o  GAO. 

B-204506 NoV. 23, 1983 81-2 CPD 419 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TLVELINESS OF PROTEST--ADVERSE AGENCY ACTION EFFECT 

Acceptance of proposals  on scheduled d a t e ,  without  amend- 
ment of pro tes ted  s p e c i f i c a t i o n s ,  c o n s t i t u t e s  i n i t i a l  ad- 
verse agency a c t i o n ,  and any p r o t e s t  t o  GAO must be f i l e d  
within 10 days t h e r e a f t e r .  
t ion of wai t ing  u n t i l  i t  receives w r i t t e n  d e n i a l  of pro- 
t e s t  t o  con t r ac t ing  agency before  p r o t e s t i n g  t o  GAO. 

P r o t e s t e r  does not  have op- 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TAVELINESS OF PROTEST- -SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Timeliness provis ions  of GAO Bid P r o t e s t  Procedures 
are  s t r i c t l y  construed,  and while  con t r ac t ing  agency 
may impose str icter t imel iness  requirements than GAO, 
it  may n o t  waive GAO requirements.  Thus, p r o t e s t  re- 
garding a l l eged  s o l i c i t a t i o n  d e f i c i e n c i e s ,  f i l e d  wi th  
agency a f t e r  c los ing  d a t e  f o r  r e c e i p t  of i n i t i a l  pro- 
posals ,  i s ’unt imely ,  and subsequent p r o t e s t  t o  GAO 
w i l l  be  dismissed. 

CONTRACTS--PROTESTS--iWRITS--CONSIDERATION BY AGENCY-- 
DISMISSAL BY GAO--NOT PRECLUDED 

Agency’s cons idera t ion  on merits of untimely p r o t e s t  
does n o t  prevent  GAO d i smis sa l  of same p r o t e s t .  
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B-204596 NOV. 23, 1 9 8 1  81-2 CPD 420 
CONTRACTS--PROTESTS--MOOT, ACADEMIC, ETC., QVESTIOflS 

P r o t e s t  concerning responsiveness of one firm’s b id  i s  
academic and w i l l  no t  be considered where c o n t r a c t  w a s  
awarded t o  another  firm. 

B-204887.2 NoV. 23, 1981 81-2 CPD 421 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
RECONSIDERATION REQUESTS--TlNELINESS 

P r i o r  dec is ion  w i l l  no t  be reconsidered because reques t  
does n o t  appear t o  comply wi th  requirement of 4 C . F . R .  
21.9(b) (1981) t h a t  reques ts  for recons idera t ion  be 
f i l e d  wi th in  10 working days a f t e r  b a s i s  f o r  reconsid- 
e r a t i o n  be filed wi th in  10 working days a f t e r  b a s i s  f o r  
recons idera t ion  was known o r  should have been known. 

B-204982 NoV. 23, 1982 81-2 CPD 422 
CONTRACTS--PROTESTS--MOOT, ACADEMIC, ETC. , QUESTIONS- - 
SOLICITATION CANCELLED 

P r o t e s t  over r e j e c t i o n  of b id  as nonresponsive be- 
comes moot as r e s u l t  of cance l l a t ion  of s o l i c i t a t i o n .  

3-205434 NOV. 23, 1981 81-2 CiDD 423 
S M L L  BUSINESS ADMINISTRATION--CONTRACTS--CONTRACTING WIT’H 
OThTR WI?EmMEfiT AGENCIES--PROCUREMENT UNDER 8 (a)  PROGRAM-- 
SMALL BUSLVESS ADMINISTRATION ’S AUTHOIPITY- -RESPONSIBILITY 
DETEmINA TION- -COI?C&US”EsS OF SBA ‘S CERTIFICATION 

Issues concerning cpn t r ac to r  c a p a b i l i t y  t o  perf  o m  con- 
t ract  awarded under sec t fon  8(a)  of Small Business Act 
are matters f o r  determinat ion by SBA and n o t  GAO; be- 
cause of broad d i s c r e t i o n  afforded SBA by s t a t u t e ,  such 
judgmental decis ions w i l l  not be questioned absent  show- 
ing  of f raud o r  bad f a i t h  on p a r t  of Govt. o f f i c i a l s .  

B-204244 NQV. 24, 1981 81-2 CPD 425 
BIDS--EVALUATION--PRICE REASONABLENESS 

Where each u n i t  bid p r i c e  c a r r i e s  i t s  share of c o s t s ,  
b id  cannot be s a i d  t o  be unbalanced. 
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B-204244 Not,. 24, 1 9 8 1  81-2 P D  425 
BIDS--PREioARATION--COSTS--NONCOMPENSABLE--NONRE~O~SSNE BID 

In  view of conclusion t h a t  agency properly r e j e c t e d  
low bid as nonresponsive,  GAO does no t  f i n d  t h a t  
agency acted a r b i t r a r i l y  o r  cap r i c ious ly  toward low 
bidder - claimant  so as t o  support  c l a i m  f o r  b id  
preparat ion c o s t s .  

BIDS--RESPONSIlZ"ESS--EXCEPTIONS TAKEN TO INVITATION TERMS 

Where IFB s p e c i f i e s  t h a t  each u n i t  p r i c e  must n o t  exceed 
s t a t u t o r y  c o s t  l i m i t a t i o n  and p r o t e s t e r ' s  b id  exceeds 
l i m i t a t i o n  f o r  f i v e  of seven u n i t  p r i c e s ,  b id  w a s  p roper ly  
re jec ted  as nonresponsive. 

B-205084(1) NOV. 24, 1981 81-2 CPD 426 
ADVERTISING--JJEWSPAPERS, MAGAZINES, ETC. --AUTHORIZATION 
REQUIREMENT 

Cost of newspaper advert isements  without  p r i o r  w r i t t e n  
au tho r i ty  by head of dept .  o r  h i s  r ep resen ta t ive  may 
not  be paid because such payment i s  express ly  prohib i ted  
by 44  U.S.C. 3702 (1976); however, claim w i l l  be  sub- 
mit ted t o  Congress pursuant  t o  Meri tor ious C l a i m s  Act 
of Apr i l  1.0, 1928, because of equ i t ab le  cons idera t ions  
i n  t h i s  case.  

B-205212 NOU. 24, 1981 87-2 CPD 427 
ADVERTISING--NEWSPAPERS, MAGAZINES, ETC. --PROCUREMENT 
PROCEDURE 

There i s  no requirement t h a t  adver t i sed  procurements 
be publ ic ized through advertisements i n  l o c a l  news- 
papers.  

BIDDERS--INVITATION RIGHT--INVITATION NOT RECEIVED 

Mere f a c t  t h a t  c e r t a i n  p o t e n t i a l  b idders  d id  n o t  r ece ive  
copies  of s o l i c i t a t i o n  does n o t  c o n s t i t u t e  v i o l a t i o n  of 
r u l e s  governing adver t i sed  procurements where the re  i s  
no evidence t h a t  competit ion obtained w a s  n o t  adequate. 
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B-205212 Nov. 24, 1981 81-2 CPD 427 - Con. 
CONTRUTS--AWARDS-- DELAYED A WARDS--PROPRIETY 

i 

Agency's de lay  of  award and commencement of per for -  
mance of c o n t r a c t  t o  a l low b idder  t i m e  t o  ob ta in  
county license w a s  n o t  improper s ince  de l ays  (one 
and th ree  days,  r e spec t ive ly )  were reasonable  and 
d i d  n o t  r equ i r e  agency t o  compromise i t s  needs.  

CONTRACTS--AWARDS--PROPRIETY--LICENSING-TYPE REQUIREMENTS-- 
GENERAL - v .  SPECIFIC SOLICITATION REQUIREMENT 

Where s o l i c i t a t i o n  does not  conta in  express require-  
ment t h a t  o f f e r o r s  hold p a r t i c u l a r  l i c e n s e  o r  permit ,  
cont rac t ing  o f f i c e r  need no t  consider  whether such 
l i cens ing  has  been obtained i n  determining o f f e r o r ' s  
e l i g i b i l i t y  f o r  award; award made t o  o f f e r o r  n o t  
possessing l o c a l  l i c e n s e  i s  not  improper under these  
circumstances . 

B-202004.3 NOV. 30, 2981 81-2 CPD 429 
COh'TlUCTORS--RESPONSIBILITY- -DETEHdINATIOfl--REVIEl? BY GAO- - 
AFFIRMATIPZ FINDING ACCEFTED 

Contention t h a t  awardees may no t  have c a p a b i l i t y  and 
capac i ty  t o  meet pro  rata sha re  of mobi l iza t ion  base 
commitments i s  chal lenge t o  a f f i rma t ive  determinat ion 
of awardees' r e s p o n s i b i l i t y ,  which i s  no t  f o r  review 
by our Off ice  except  i n  circumstances n o t  p re sen t  
here .  

CONTRACTS- -NEGOTIATION- -A WmDS-- NOTICE- -TO UJSUCCESSFUL 
OFFERORS 

P r o t e s t  t h a t  cont rac t ing  agency never formally n o t i -  
f i e d  p r o t e s t e r  t h a t  awards had been made i s  denied s i n c e  
the re  is ample evidence t h a t  p r o t e s t e r  w a s  n o t i f i e d  both 
formally and informally of awards and n o t i f i c a t i o n  of 
awards w a s  published i n  Commerce Business Daily.  
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B-202094.3 Nov. 30, 1981 81-2 CPD 420 - Con. 
CONTRACTS- -PROTESTS--ALLEGATIONS- -PREA WARD SURVEY 
WROPRIETIES--NOT PREJUDICIAL 

Allegation of improper conduct by preaward survey  team 
w i l l  n o t  be reviewed s i n c e  p r o t e s t e r  l o s t  compet i t ion  
on b a s i s  of p r i c e  a l o n e  and n e g a t i v e  preaward survey  
d id  n o t  c o m p e t i t i v e l y  p r e j u d i c e  p r o t e s t e r .  

CONTRACTS- - PROTESTS- - AL LEGATIONS- -UNSUBSTANTIATED 

Protes t  a l l e g i n g  t h a t  awardees submit ted a l t e r n a t e  pro- 
posals changing methods of manufacture i n  c o n t r a v e n t i o n  
of s o l i c i t a t i o n  i s  denied s i n c e  agency r e p o r t s  t h a t  
a l t e r n a t e  p r o p o s a l s  were rejected by c o n t r a c t i n g  o f f i c e r  
and awards were based on p r o p o s a l s  which d i d  n o t  v a r y  
manufacturing methods r e q u i r e d  by s o l i c i t a t i o n .  

Pro tes t  a l l e g i n g  t h a t  c o n t r a c t i n g  o f f i c e r  deceived 
p r o t e s t e r  r e g a r d i n g  e x a c t  q u a n t i t i e s  t o  b e  .ordered 
i s  denied s i n c e  s o l i c i t a t i o n  cl.ear1.y r e q u i r e d  quo- 
t a t i o n s  f o r  v a r i o u s  ranges  of q u a n t i t i e s  f o r  each 
item being procured ,  a l l  o f f e r o r s  competed on e q u a l  
bas i s ,  and t h e r e  i s  no ev idence  of decept ion .  

CONTRACTS- -PROTESTS- -ALLEGATIOiVS- -U?JSUBSTANTIATED- -SPLIT 
AWARDS 

Contention t h a t  s p l i t  awards t o  two o f f e r o r s  based 
upon p r o p o s a l s  which d i d  n o t  i n d i c a t e  i n t e n t i o n  t o  
u t i l i z e  Government-furnished p r o p e r t y  (GFP) are i m -  
proper under s o l i c i t a t i o n  i s  denied because pro- 
t e s t e r ' s  i n t e r p r e t a t i o n  of s o l i c i t a t i o n  is unrea- 
sonable where s o l i c i t a t i o n  s t a t e d  t h a t  "more t h a n  
one award may be made t o  o f f e r o r s  n o t  u t i l i z i n g  t h e  
G F P  ." 
CONTRACTS--PROTESTS--GENEW ACCOUNTING OFFICE PROCEDURES-- 
TLVELINESS OF PROTEST--SOLICITATION DPROPRIETIES--APPARENT 
IN REQUEST FOR BEST AND FINAL OFFERS 

P r o t e s t ,  contending t h a t  r e q u e s t  f o r  b e s t  and f i n a l  
o f f e r s  c o n t r a d i c t e d  o r i g i n a l  s o l i c i t a t i o n ' s  s t a t e d  
i n t e n t i o n  t o  r e e s t a b l i s h  m o b i l i z a t i o n  b a s e  commit- 
ments and amounted t o  sole-source award f o r  two i t e m s  

61 



being  procured ,  is  dismissed as unt imely.  
c o n t r a d i c t i o n  w a s  apparent  from r e a d i n g  of  Nov. 20, 
1983, r e q u e s t  f o r  b e s t  and f i n a l  o f f e r s  and,  t h e r e f o r e ,  
had t o  b e  f i l e d  b e f o r e  due d a t e  f o r  r e c e i p t  of b e s t  
and f i n a l  o f f e r s  i n  accord w i t h  s e c t i o n  2 1 . 2 ( b ) ( l )  of 
GAO Bid P r o t e s t  Procedures .  

Alleged 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR TO BID OPENrlNG/CLOSIlVG DATE FOR PROPOSALS 

A l l e g a t i o n  t h a t  o f f e r s  based upon u s e  of Government- 
f u r n i s h e d  equipment and previous  s u p p l i e r ' s  f a c i l i t y  
should be c r e d i t e d  w i t h  s a v i n g  Govt. c o s t s  of removing, 
r e f u r b i s h i n g ,  main ta in ing ,  and s t o r i n g  Govt. equipment 
i s  dismissed as unt imely s i n c e  s o l i c i t a t i o n  enuncia ted  
e v a l u a t i o n  f a c t o r s  and d i d  n o t  i n c l u d e  c o s t s  proposed 
by p r o t e s t e r .  Accordingly,  t h i s  i s s u e  concerns a l l e g e d  
s o l i c i t a t i o n  d e f e c t  which should have been p r o t e s t e d  
b e f o r e  c l o s i n g  d a t e  f o r  r e c e i p t  of i n i t i a l  p r o p o s a l s  
under s e c t i o n  21 .2(b) ( l )  of GAO Bid P r o t e s t  Procedures .  

To e x t e n t  t h a t  p r o t e s t e r  contends t h a t  s o l i c i t a t i o n  
should n o t  have allowed c o n s i d e r a t i o n  of o f f e r s  based 
on u s e  of f a c i l i t i e s  o t h e r  than  previous  s u p p l i e r ' s ,  
p r o t e s t  is  unt imely because i t  a l l e g e s  s o l i c i t a t i o n  
d e f e c t ,  which should have been f i l e d  p r i o r  t o  due 
d a t e  f o r  submission of i n i t i a l  p r o p o s a l s  under  s e c t i o n  
21.2(b) (1) of GAO Bid P r o t e s t  Procedures .  

CONTRACTS--WL BUSINESS CONCERNS--AWARDS--RESPONSIBILITY 
DETEHdINATION--AFFIRM4TIVE FINDING EFFECT 

Where small b u s i n e s s  i s  determined t o  be nonresponsi-  
b l e ,  m a t t e r  must be r e f e r r e d  t o  SEA under 1 5  U . S . C .  637 
(b) (7) (A) and,  t h e r e f  o r e ,  a l l e g a t i o n  t h a t  c o n t r a c t i n g  
o f f i c e r  should n o t  have recommended t h a t  o f f e r o r  apply  
t o  SBA f o r  ce r t i f ica te  of competency i s  d e n i e d .  

CONTRACTS--SMALL 
BU.IflESS--OTHER THAN IN SET-ASIDES 

BUSINESS CONCERNS--A WARDS--STATUS OF SMALL 

Content ion  t h a t  p r o t e s t e r  should have received s p e c i a l  
c o n s i d e r a t i o n  because i t  i s  small b u s i n e s s  i s  denied .  
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S o l i c i t a t i o n  w a s  u n r e s t r i c t e d  and , t he re fo re ,  s p e c i a l  
considerat ion t o  any s m a l l  bus iness  would have been i m -  
proper. 

CRD4INA.L LAW VIOLATIONS- -NOT FOR GAO CONSIDERATION 

Allegation of poss ib l e  c r imina l  a c t i v i t y  i s  dismissed 
s ince enforcement of c r imina l  s t a t u t e s  i s  charged t o  
Dept. of J u s t i c e  and matter has  been r e f e r r e d  t o  FBI 
by cont rac t ing  agency. 

B-204013 NoV. 30, 1981 81-2 CPD 431 
BIDS--INVITATION FOR BIDS--MNDMENTS--FAILURE TO 
ACKNOWLEDGE--BID NONRESPONSIVE 

Bidder's f a i l u r e  t o  acknowledge amendment increas ing  
Service Contract Act wage determinat ion r equ i r e s  re- 
j ec t ion  of b id  as nonresponsive t o  material amendment 
and may no t  be waived as minor informal i ty .  

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS--SOLICITATION lNPROPRIETIES--APPARENT PRIOR TO 
BID OFENING/CLOSING DATE FOR PROPOSALS 

Pro te s t  f i l e d  a f t e r  b id  opening a g a i n s t  a l l eged ly  in-  
adequate t i m e  t o  acknowledge amendment of i n v i t a t i o n  
f o r  b i d s  i s  untimely under Bid P r o t e s t  Procedures and 
not f o r  cons idera t ion  on merits. 

B-205379 NOV. 30, 1 9 8 1  81-2 CPD 4 3 2  
BIDS-- "BUYING I N  "--NOT BASIS FOR PRECLUDING AWARD 

Allegat ions of "buy-in," which would r e s u l t  i n  a loss 
con t rac t ,  and awardee's i n a b i l i t y  t o  perform c o n t r a c t  
provide no l e g a l  bases  upon which award may be challenged. 
Reject ion of bid as extremely low requ i r e s  agency t o  f i n d  
bidder nonresponsible.  

CONTRACTORS- -RESPONSIBILITY- -DETERMINATION- - REVIEW BY GAO-- 
AFFIRMATIVE FINDING ACCEPTED 

GAO does n o t  review a f f i rma t ive  determinat ions of re- 
s p o n s i b i l i t y  absent  circumstances n o t  p re sen t  here .  
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B-199547.3 Dee. I ,  1981 81-2 CPD 435 
CONTRACTS--PROTESTS--GEiVERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--ADDITIONAL INFORMATION SUPPORTIiVG 
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TIMELY SUBMISSION 

Where i n i t i a l  p r o t e s t  submission raises i s s u e  of improper 
cost realism a n a l y s i s ,  a d d i t i o n a l  materials submit ted i n  
s u p p o r t  of t imely  p r o t e s t  i s s u e  w i l l  b e  cons idered .  
t i o n a l  materials o n l y  provide  r a t i o n a l e  f o r  p r o t e s t  b a s i s  
c l e a r l y  s t a t e d  i n  i n i t i a l  p r o t e s t  and do n o t  c o n s t i t u t e  a 
piecemeal  development of p r o t e s t  i s s u e s .  

Addi- 

G E f l E W  ACCOUNTING OFFICE--JURIsDICTION--CONTRACTS--ISSUES 
NOT RAISED IN PROTEST 

I n  d e c i d i n g  p r o t e s t ,  GAO i s  n o t  confined t o  i s s u e s  ra ised 
by p a r t i e s  to  p r o t e s t .  
obvious from review of agency's r e p o r t  on p r o t e s t ,  GAO 
w i l l  s tate views and make recornendat ions  i f  a p p r o p r i a t e .  

Where procurement d e f i c i e n c y  is 

B-204303 Dee. 2, 1981 81-2 CPD 18 
BONDS--PERFORMANCE--SMALL BUSINESS CONCERNS--PROPRIETY 

P r o t e s t  that  LFB requirement  f o r  b i d  and performance bonds 
d i s c r i m i n a t e s  a g a i n s t  new and small b u s i n e s s  concerns i s  
w i t h o u t  merit since c o n t r a c t i n g  o f f i c e r  h a s  d i s c r e t i o n  t o  
determine whether need e x i s t s  f a r  bonding requirement  and 
record  shows t h a t  bonds were cons idered  necessary  t o  pro- 
t ec t  Govt. from f i n a n c i a l  loss and t o  prevent harm to  
w e l f a r e  of m i l i t a r y  personnel .  

B-204929 Dee. 1, 1981 81-2 CPD 437 
COflTRACTS--SMALL BUSINESS CONCERNS--AWMDS--RESPONSIBILITY 
DETERMINATION--NONRESPONSI3ILITY FINDING--NOTICE TO 
BIDDER/OFFEROR 

While c o n t r a c t i n g  agency may d i s c u s s  preaward d a t a  w i t h  
b i d d e r  p r i o r  to  making r e s p o n s i b i l i t y  d e t e r m i n a t i o n ,  
t h e r e  is no requirement  t h a t  b i d d e r  be advised of non- 
r e s p o n s i b i l i t y  d e t e r m i n a t i o n  p r i o r  t o  r e f e r r a l  t o  SBA. 

I 64 



a 

B-204921 Dee. I ,  1 9 8 1  81-2 CPD 437 - Con. 
CONTRACTS--SMALL BUSINESS CONCERNS--AWARDS--SMALL BUSINESS 
ADMINISTRATION 'S AUTHORITY--SIZE DETERMINATION 

Question concerning s i z e  s tandard used i n  procurement is 
n o t  f o r  cons idera t ion  by GAO s ince  SBA has conclusive 
ju r i sd i c t ion  t o  hear  appeal  from con t rac t ing  o f f i c e r ' s  
de termination. 

B-205081 Dee. I ,  1 9 8 1  81-2 CPD 438 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--DATE BASIS OF PROTEST MADE KNOW TO 
PROTESTER 

Protest  which i s  f i l e d  e leventh  working day a f t e r  pro- 
tes te r  knew of con t r ac t  award w i l l  no t  be considered 
because i t  is  untimely under 4 C.F.R. 21.2(b)(2).  

3-205522 Dee. 1, 1881 81-2 CPD 4 3 8  
BIDDERS- - QUALIFICATIONS- -MANUFACTURER OR DEALER- - 
A DMINISTI?A T i W  DETERMINATION- - L A BOR DEPARTMENT RE VIEW 

Whether bidder  i s  r e g u l a r  d e a l e r  o r  manufacturer under 
Walsh-Healey A c t  is  f o r  determinat ion by cont rac t ing  
agency sub jec t  t o  f i n a l  review by SBA and Dept. of Labor 
and , thus  , will n o t  be considered by GAO. 

B-203790 Dee. 3, 1981 82-2 CPD 4 4 1  
CONTRACTOBS- -RESPONSIBILITY-- DETERMINA TION- - REVIEW BY GAO- - 
AFFIRMATlTE FINEING ACCEPTED- -STATE, ETC. , LAW COMPLIANCE 

Where s o l i c i t a t i o n  con ta ins  only genera l  requirement t h a t  
contractor  comply with app l i cab le  l a w s  and does no t  in -  
dicate  t h a t  s p e c i f i c  s ta te  o r  l o c a l  bus iness  l i c e n s e  i s  
required,  con t r ac t ing  o f f i c e r  may p lace  r e s p o n s i b i l i t y  
for determining compliance upon prospec t ive  con t r ac to r .  
In  such circumstances,  con t r ac t ing  o f f i c e r ' s  a f f i rma t ive  
determination of r e s p o n s i b i l i t y ,  e i t h e r  e x p l i c i t  o r  impli-  
c i t ,  w i l l  n o t  be questioned by GAO even though con t r ac to r  
may n o t  have held a l l  loca l ly- requi red  business  l i c e n s e s  
a t  time of award, absent  showing of f raud on p a r t  of pro- 
curing o f f i c i a l s .  
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B-203790 Dee. 3, 1989 81-2 CPD 441 - Ccn. 
COA?TR4CTS--PROTESTS--CONTRACT ADMINISTRATION--NOT FOR 
RESOLUTION BY GAO 

Whether c o n t r a c t  is  being performed i n  compliance with 
c o n t r a c t  r e q u i r m e n t s  is  matter of con t r ac t  administra- 
t i o n  and n o t  f o r  r e s o l u t i o n  under GAO Bid P r o t e s t  Proce- 
dures .  

PURCHASES--SMAI;L--REQUESTS FOR QUOTATIODS--AMENDME"--ORAL 

Award is n o t  ob jec t ionable  merely because quoters  were 
advised o r a l l y ,  i n s t ead  of through w r i t t e n  amendment, 
of r e v i s i o n  to s p e c i f i c a t i o n s ,  s ince  a11 p a r t i e s  i n -  
c luding p r o t e s t e r  were aware of change and the re fo re  
were no t  prejudiced by f a i l u r e  of agency t o  issue 
w r i t t e n  amendment. 

B-204972 Dee. 3, 1981 81-2 CPD 442 
BIDS--COWETITlTE SYSTEM--FOREIGiV CONTRACTORS 

Foreign bidder  from North A t l a n t i c  Treaty Organization 
na t ion  which has  entered i n t o  Memorandum of Understanding 
with U.S. may n o t  be d i s q u a l i f i e d  from award because i t  
may have competi t ive advantage. Fu r the r ,  agency was under 
no ob l iga t ion  to p lace  n o t i c e  i n  s o l i c i t a t i o n  f o r  a i rc raf t  
p a r t s  t o  inform domestic bidders  t h a t  fo re ign  f i rms  might 
p a r t i c i p a t e  i n  procurement. 

B-205050 Dee. 4, 1981 81-2 CPD 943 
BIDS--ACCEPTANCE TIME LIMITATIOiV--EXTENSION--PROTEST 
DETERMINATION 

When firm withdraws i t s  p r o t e s t  aga ins t  proposed c o n t r a c t  
award and in withdrawal let ter expresses  continued in-  
terest i n  matter--still under p r o t e s t  by another  firm-- 
and i n  eventua l  award, f i rm  has  shown s u f f i c i e n t  i n t e r e s t  
in award to extend acceptance per iod of its bid u n t i l  
r e s o l u t i o n  of p r o t e s t  even though i t  d id  not express ly  
ex tend b id .  
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B-205050 Dee. 4 ,  1981 81-2 CPD 443  - Con. 
CONTRACTS--LABOR SURPLUS AREAS--EVALUA!PION PREFERENCE-- 
ELIGIBILITY OF BIDDER--PLACE OF SUBSTANTIAL PERFORMANCE-- 
IDENTIFICATION 

Bidder is  e l i g i b l e  f o r  Labor Surp lus  Area (LSA) evalu- 
a t i o n  p r e f e r e n c e  notwi ths tanding  t h a t  f i . m  restricts 
from p u b l i c  d i s c l o s u r e  i n f o r m a t i o n  about  LSA where i t  
will i n c u r  r e q u i s i t e  p r o p o r t i o n  of c o n t r a c t  c o s t ,  where 
firm obvious ly  h a s  committed i t s e l f  p u b l i c l y  i n  b i d  t o  
performance terms which otherwise.  e s t a b l i s h  i t s  e l i g i -  
b i l i t y  f o r  e v a l u a t i o n  p r e f e r e n c e .  

3-205485 Dee. 7 ,  1981 81-2 CPD 444 
CONTRACTS--GRANT-FUNDED PROCUREMENTS--PROTEST TIMELINESS 

Complaint a l l e g i n g  t h a t  100 p e r c e n t  performance bond 
requirement i n  g r a n t e e ' s  s o l i c i t a t i o n  unduly restricts 
competi t ion,  r e c e i v e d  a t  GAO a f t e r  b i d  opening,  i s  un- 
timely and w i l l  n o t  be cons idered  on merits, s i n c e  
al leged d e f i c i e n c y  was a p p a r e n t  on face of  s o l i c i t a t i o n .  

B-205593 Dee. 7 ,  1981 81-2 CPD 445 
CONTRACTORS--RE~ONSISILITY--DETERMINATION--RE~IEW BY GAO-- 
AFFIRMATIVE FINDING ACCEPTED 

GAO does n o t  review a f f i m a t i v e  d e t e r m i n a t i o n s  of re- 
s p o n s i b i l i t y  i n  absence of showing o f  f r a u d  o r  a l le-  
ga t ions  t h a t  d e f i n i t i v e  r e s p o n s i b i l i t y  c r i t e r i a  i n  
s o l i c i t a t i o n  were misappl ied .  

B-200872, e t  aZ. Dee. 8 ,  1981 81-2 CPD 446 
CONTR4CTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-- 
CRITERIA--ADMINISTRATIVE DETERMINATIOA' 

Although p r o t e s t e r s  d i s a g r e e  w i t h  agency 's  g o a l s  and 
approach t o  accomplishing c u l t u r a l  r e s o u r c e  s u r v e y s ,  
de te rmina t ion  of Govt . ' s  needs and method of accomo-  
d a t i n g  them are p r i m a r i l y  r e s p o n s i b i l i t i e s  of c o n t r a c t -  
ing a g e n c i e s .  
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B-200872, e t  aZ. Dee. 8, 1981 87-2 CPD 446 - con,. j CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-- 
CRITERIA--APPLICATION OF C8ITERIA 

GAO w i l l  no t  quest ion a con t r ac t ing  agency's low tech- 
n i c a l  eva lua t ions  proposals ,  r e s u l t i n g  i n  t h e i r  exclu- 

agency reasonably considered t h a t  proposals  r e f l e c t e d  
a l a c k  of understanding of agency's needs. 

J 

i 
I s i o n  from competi t ive range, where record shows t h a t  * 

1 

CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-- 
CRITERIA - - NONDISCLOSURE ALLEGATION 

Allega t ions  t h a t  agency used undisclosed eva lua t ion  
c r i t e r i a  t o  rate proposals  are not  supported by re- 
cord which con ta ins  eva lua t ion  scor ing  shee t s  and 
eva lua tors '  n a r r a t i v e  comments t h a t  correspond t o  
c r i t e r i a  announced i n  s o l i c i t a t i o n s .  

CONTRACTS- - NEGOTIATION- -OFFERS OR PROPOSALS- - E V U  UATION- - 
EVALUATORS- -COh'FLICT OF IflTEREST ALLEGED 

Where no a c t u a l  c o n f l i c t  of i n t e r e s t  is shown, f a c t  t h a t  
one of th ree  agency t echn ica l  eva lua to r s  was an employee 
of awardee two years  before  procurement does n o t  i n  it- 
self s a t i s f y  p r o t e s t e r s '  burden of proving bias i n  fa- 
vor of awardee. 

CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--PREPARATION-- 
COSTS- -RECOWRY 

Where p r o t e s t s  are denied,  claims f o r  proposal pre- 
pa ra t ion  c o s t s  are denied. Also,  c o s t s  of pursuing 
p r o t e s t  are n o t  compensable. 

B-205034.2 Dee. 8, 1981 82-2 CPD 448 
C0h'T.RACTS--PROTESTS--GENERAL ACCOUNTIllrG OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--ADVERSE AGENCY ACTION EFFECT 

Opening of b i d s  without  ac t ing  favorably  on p r o t e s t e r ' s  
ob jec t ions  t o  form of IFB c o n s t i t u t e s  adverse ac t ion  and 
p r o t e s t  received i n  our  Off ice  more than LO days la ter  
is untimely and w i l l  n o t  be  considered.  
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B-205039 Dee. 8, 1981 81-2 CPD 448 
BIDS--RESP~NS_NENESS--FAILURE TO FURNISH SOMETHING 

CONTRIBUTOR 
REQUIRED--INFORMATION--SMALL BUSINESS CONCERNS--END PRODUCT 

Bid, submitted i n  response t o  t o t a l  s m a l l  bus iness  set- 
aside,  which f a i l e d  t o  ind icace  whether b idder  would 
furnish supp l i e s  manufactured by small bus iness  concern 
was properly r e j ec t ed  as nonresponsive and may n o t  be 
corrected . 

B-205229 Dee. 8, 1981 81-2 CPD 450 
SMALL BUSINESS ADMINISTRATION--CONTRACTS--CONTRACTING WITH 
OTHER GOVERNMENT AGENCIES--PROCUREMENT UNDER 8(a) PROGRAM 
PROCEDURES-- COMPETITION NOT REQUIRED 

Contracts awarded under sec .  8 (a )  of Small Business Act 
need no t  be preceded by competit ion s i n c e  i n  genera l  
8(a) awards are no t  s u b j e c t  t o  competi t ion and proce- 
dura l  requirements of procurement r egu la t ions .  

SMLL BUSINESS ADMINISTRATION--CONTRACTS--CONTR4CTINC WITH 
OTHER GO?TXVMENT AGENCIES--PROCUREMENT UNDER 8 (a)  PROGRAM-- 
REVIEW BY GAO 

Determination t o  procure under sec. 8(a)  of Small 
Business A c t  i s  matter wi th in  d i s c r e t i o n  of con t rac t ing  
agency and SBA, and w i l l  n o t  be reviewed by GAO, absent  
showing of f raud  o r  bad f a i t h  on p a r t  of Govt. o f f i c i a l s .  

B-205512 Dee. 8, 1981 81-2 CPD 451 
BIDS--PRICES--BELOW COST--EFFECT ON BIDDER RESPONSIBILITY 

Allegat ion by unsuccessful  bidder  t h a t  o the r  b i d s  were 
too low because bidders  w i l l  n o t  be a b l e  to comply wi th  
s o l i c i t a t i o n ' s  a l leged  minimum manning requirements is 
not b a s i s  upon which award of c o n t r a c t  may be  chal-  
lenged. Rejec t ion  of b id  as too low r e q u i r e s  agency 
t o  f i n d  b idder  nonresponsible . 
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B-205512 Dee. 8,  1981 81-2 CPD 451 - Con. 

CONTRA CTORS--RESPONSIBILITY - -DETERMINATION- -RE VIEW BY GAO-- 
AFFIRMTNE FINDING ACCEPTED 

GAO does n o t  review a f f i rma t ive  determinat ions of re- 
s p o n s i b i l i t y  un le s s  f raud on p a r t  of procuring o f f i -  
c i a l s  is  shown o r  s o l i c i t a t i o n  conta ins  d e f i n i t i v e  
r e s p o n s i b i l i t y  c r i t e r i a  which have a l l eged ly  no t  been 
m e t .  

B-202724 Dee. 9,  1981 81-2 CPD 452 
BIDS- - INVITATION FOR BIDS- - CANCELLATION- - JUSTIFICATION- - 
LOVEST BID NOT LOVEST COST TO W E R N M E "  

Where only one responsive bid w a s  received and p r i c e  
a n a l y s i s  and comparison with hour ly  charges on p r i o r  
con t r ac t s  i n d i c a t e s  t h a t  s o l e  b id  may be a t  an unrea- 
sonable p r i c e ,  cance l l a t ion  of IFB a f t e r  bid opening 
i s  j u s t i f i e d  . 

B-204948 Dee. 9,  1981 81-2 C P D  455 
CONTRACTS--NEGOTIATION--LATE PROPOSALS AND QUOTATIONS-- 
COWRCIAL CARRIER DELAY 

S o l i c i t a t i o n  l a t e  proposal  provis ion  concerning mishand- 
l i n g  of o f f e r s  by Govt. a f t e r  r e c e i p t  a t  Govt. i n s t a l l a -  
t i o n  is n o t  f o r  app l i ca t ion  t o  proposal  de l ivered  by 
Common carrler, s ince  provis ion  a p p l i e s  only t o  o f f e r s  
submitted by m a i l .  

B-203367 Dee. 10, 1981 81-2 CPD 456 
CONTRA CTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-- 
CRITER 1 i- ExPqRIENCE 

Where GAO review of eva lua t ion  team summaries and pro- 
tester's proposal  d i s c l o s e s  t h a t  p r o t e s t e r ' s  experience 
is  n o t  p r imar i ly  i n  areas requi red  by s o l i c i t a t i o n ,  
p r o t e s t  based on improper eva lua t ion  of o rgan iza t iona l  
experience w i l l  be denied. I n  a d d i t i o n ,  when more than 
140 i nd iv idua l s  and f i rms  named i n  proposal  as being 
a v a i l a b l e  t o  provide e x t e r n a l  support  are merely l i s t e d  
with area of e x p e r t i s e ,  p r o t e s t e r  has no t  provided s u f f i -  
c i e n t  information f o r  agency t o  eva lua te  proposed support  
group, and p r o t e s t  based on weakness i n  t h i s  area w i l l  
be denied. 
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B-203167 Dee. 10, 1981 81-2 CPD 456 - Con. 
CONTRACTS- -NEGOTIATION- - OFFERS OR PROPOSALS- - EVXt UATION- - 
CRITERIA--ORDER OF IMPORTANCE 

When s o l i c i t a t i o n  c l e a r l y  i n d i c a t e s  t h a t  c o s t  w i l l  be 
less important than technica l  and management exce l lence ,  
and procuring agency determines t h a t  one proposal  i s  
technical ly  super ior  t o  another  , award t o  lowes t-priced 
offeror i s  n o t  required.  Only i f  t echn ica l  proposals  
are e s s e n t i a l l y  equal  does c o s t  become determining fac- 
tor. 

CONTRACTS-- NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-- 
TECHNICAL ACCEPTABILITY--SCOPE OF GAO REVIEW 

GAO w i l l  no t  reeva lua te  t echn ica l  proposals  o r  sub- 
s t i t u t e  i t s  judgment f o r  t h a t  of eva lua t ion  team members, 
who have considerable  d i s c r e t i o n .  Rather ,  GAO w i l l  ex- 
amine record t o  determine whether judgment of evalua- 
t ion team w a s  reasonable  and i n  accord wi th  l i s t e d  c r i -  
t e r i a ,  and w i l l  consider  whether t he re  w a s  any v i o l a t i o n  
of procurement s t a t u t e s  and r egu la t ions .  

B-204632.2 Dee. IO, 1981 81-2 CPD 457 
CONTRACTS--SMALL BUSINESS CONCERIVS--A WARDS--RESPONSIBILITY 
DETERMINATION--NQNRESPONSIBILITY FINDING--REVIEW BY GAO 

GAO w i l l  no t  under take independent review of cont rac t ing  
o f f i c e r ' s  nonrespons ib i l i t y  determinat ion of s m a l l  busi-  
ness firm because the  SBA not  GAD, has  the  s t a t u t o r y  au- 
thor i ty  t o  conclus ive ly  determine small bus iness  b l d d e r ' s  
r e spons ib i l i t y .  

B-205277 Dee. 10, 1881 81-2 CPD 458 
CONTRACTS--PROTESTS--MOOT, ACADEMIC, ETC., QUESTIONS-- 
SOLICITATION CANCELLED 

Rejection of a l l  b i d s  and readvert isement  of p r o j e c t  
render p r o t e s t  a g a i n s t  r e j e c t i o n  of l a t e  b id  moot and, 
thus, GAO w i l l  n o t  consider  i s s u e s  r a i s e d  by p r o t e s t .  
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B-205554 Dee. 10, 1982 81-2 CFD 462 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TJMELINESS OF PROTEST--DATE BASIS OF PROTEST MADE KNOWN TO 
PROTESTER 

P r o t e s t  f i l e d  with GAO more than 10 working days a f t e r  
p r o t e s t e r  knew b a s i s  f o r  F r o t e s t  is  i i t t b t l y  and will. 
not be considered on the  merits. 

B-202319.2 Dec. 12, 2981 82-2 CPD 459 
BIDS--INVITATION FOR BIDS--CANCELLATION--AFTER BID UPENINC;-- 
DEFECTI K?3 SOLICITATION 

Cancel la t ion  of ent i re  IFB a f t e r  b id  opening because 
IFB contained i n c o r r e c t  small bus iness  se t -as ide  c l ause  
is proper where competi t ion f o r  u n r e s t r i c t e d  po r t ion  
of IFB may have been distorted because of i nappropr i a t e  
se t -as ide  provis ion.  

B-202017.2 Dee. 22, 1981 81-2 CPD 960 
BIDS--INVITATION FOR B I D S - - C A N C E L L , ~ ~ ~ @ N - - A F T ~ ~  BID OPENING- 
DEFECTIVE SOLICITATION 

Agency cance l l a t ion  of IFB af ter  bid opening i s  reason- 
a b l e  where! award is to be made on b a s i s  of extended u n i t  
p r i c e s  f o r  es t imated q u a n t i t i e s  and an estimated quan t i ty  
is found t o  be g ross ly  erroneous.  

CONT~CTS--P~~~S~S--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
EX PARTE MEETINGS--AGENCY AND PROTESTER--PROPRIETY 
-___. 

There is  no requirement t h a t  con t r ac t ing  agency r e f r a i n  
from ex parte meeting wi th  p r o t e s t e r  during pendency of 
GAO p r o t e s t ,  so long as all i n t e r e s t e d  p a r t i e s  are given 
n o t i c e  of p r o t e s t  and oppor tuni ty  t o  submit views. 

B-205422 Dee. 11, 2981 81-2 CPD 461 
CONTRACTS--DISPUTES--SETTLEMENT--"CONTRACT DISPUTES ACT OF 
1978" 

Protester's remedies wlth r e spec t  t o  its content ion  
t h a t  Govt. is estopped t o  deny ex i s t ence  of ''€!(a)" 
subcont rac t  wi th  firm should be pursued under Contract  
Disputes  Act of 1978, 41 U.S.C. 601, et seq. (Supp, 
111, 1979). 
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B-205422 DQC. 11, 1981 81-2 CPD 461 - Con. 
SMALL BUSINESS ADMINISTR4 TION-- CONTRA CTS--COA'TRACTING WITR 
OTHER GOVERVMENT AGENCIES--PROCUREMENT UNDER 8 (a) PROGRAM-- 
REVIEW BY GAO 

P r o t e s t  by 8 (a )  f i r m  a g a i n s t  con t r ac t ing  agency's re- 
j e c t i o n  of i t s  proposal and subsequent dec i s ion  t o  
withdraw procurement from SBA program is dismissed 
because p r o t e s t e r  has  n o t  a l leged  o r  shown f raud  o r  
bad f a i t h  by procurement o f f i c i a l s  i n  agency's nego- 
t i a t i o n s ,  p roposa l  eva lua t ion  o r  d e c i s i o n  t o  withdraw 
procurement from program. 

B-202875 Dee. 14, 1981 81-2 CPD 463 
CONTRACTS--NEGOTIATION--SOLE-SOURCE EASIS--JUSTIFICATION-- 
IIVADEQUATE--TIME FRAML? OVERESTIMATED 

Agency i s  n o t  precluded from making sole-source award 
once urgent  requirement a r i s e s  which can only be satis- 
f i e d  by one source wi th in  requi red  time frame. 
however, agency overest imated t i m e  i n  which o the r  sour- 
ces could begin t o  supply u rgen t ly  needed p a r t ,  sole- 
source award improperly exceeded scope of j u s t i f i c a t i o n .  

Where, 

CONTR4CTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--DATE BASIS OF PROTEST MADE KNOWN TO 
PROFCSTER 

P r o t e s t  a g a i n s t  sole-source procurement, f i l e d  p r i o r  
t o  c los ing  d a t e  f o r  r e c e l p t  of i n i t i a l  p roposa ls  and 
wi th in  reasonable  time a f t e r  pub l i ca t ion  of i n t e n t  to 
nego t i a t e  requirement i n  Commerce Business Daily (when 
mailing t i m e  i s  taken i n t o  account) i s  t imely.  

B-203156 Dee. 14, 2981 81-2 CPD 464 
BIES--INVITATION FOR BIDS--SPECIFICATIONS--TESTS--FIRST 
ARTICLE--EVIDENCE TO SUPPORT WAIWR-TIMELINESS 

Even though an IFB r e q u i r e s  a b idder  seeking waiver of 
f i r s t  a r t i c l e  t e s t i n g  t o  submit evidence of p r i o r  Govt. 
approval  wi th  b i d ,  f a i l u r e  t o  do s o  does n o t  prec lude  
waiver since d e c i s i o n  whether t o  waive. such t e s t i n g  
relates t o  b idde r ' s  r e s p o n s i b i l i t y ,  which may be 
demonstrated a f t e r  b id  opening. 
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B-203156 Dec. 14, 1981 81-2 CPD 464 - Con. 
BIDS--l"VITATION FOR BIDS--SPECIFICATIONS- -TESTS-- FIRST 
ARTICLE-- WANER 

Decision whether t o  waive f i r s t  a r t i c l e .  requirement is  
wi th in  cont rac t ing  agency's d i s c r e t i o n ,  and thus pre-  
sence i n  IFB of c lause  making waiver a v a i l a b l e  does 
n o t  confer  r i g h t  t o  waiver on any p a r t i c u l a r  b idder .  
Therefore,  f i rm ' s  argument t h a t  i t  would have s t r u c -  
tured i ts  bid d i f f e r e n t l y  had i t  known i t  would n o t  
r ece ive  waiver does n o t  provide b a s i s  f o r  viewing 
agency's dec i s ion  n o t  t o  waive requirement as improper. 

BIDS--PREPARATION--PRICE ACCURACY--BIDDER RESPONSIBILITY 

Manner i n  which f i rm chooses t o  prepare i t s  b id  i s  a 
matter of i t s  own bus iness  judgment, f o r  which Govt. 
is n o t  respons ib le .  

CONT~CTORS--RESPONSIBILITY--DETERMINATION--FACTORS FOR 
CONSIDERATION--NOTICE TO BIRDERS--GENERAL V .  - DEFINITIVE 
CRITERIA 

Army r egu la t ion  t h a t  states f i r s t  a r t ic le  t e s t i n g  gener- 
a l l y  should n o t  be waived f o r  follow-on product ion by 
a former producer whenever the re  has  been a "lengthy 
de lay  * * * of product ion (normally 1 year  o r  more)" 
does n o t  impose a d e f i n i t i v e  r e s p o n s i b i l i t y  c r i t e r i o n ,  
because i t  does n o t  s e t  o u t  a standard t h a t  must be. m e t  
as a p r e r e q u i s i t e  t o  award. 

B-204037 Dec. 19, 1981 81-2 CPD 465 
CONT~CTS--SUBCONTRACTORS--RESPONSIBILITY--NONIZESPONSIBILITY 
FINDING--LABOR STRIFE AVOIDANCE 

Pr ime con t r ac to r  may reasonably determine a b idder  on 
a subcont rac t  to be nonresponsible on b a s i s  of b idde r ' s  
r ep resen ta t ions  t h a t  i t  does n o t  in tend  t o  conform t o  
prime c o n t r a c t o r ' s  l abo r  pol . ic ies  as requi red  by so- 
l i c i t a t i o n .  
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B-204037 Dee. 14, 1982 81-2 CFR 463 - Con. 
GENERAL ACCOUNTING OFFICE--JURISDICTION--SUBCONTRACTS 

A p r o t e s t  a g a i n s t  procurement conducted by prime con- 
t r a c t o r ,  ac t ing  as Dept. of Energy cost-type construc- 
t ion manager, is appropr ia te  f o r  ou r  review under r u l e  
announced i n  Optimum Systems, Inc. ,  54 Comp. Gen. 767 
(1975), 75-1 CPD 166. 

B-202132 Dee. 15, 1981 81-2 CPD 967 
CONTRACTS--NEGOTIATION--COMPEITITION--COMPETITIVE RANGE 
FORMULA--ADMINISTRATIVE DETERMIIVTION 

It is improper i n  a negot ia ted  procurement to  exclude 
some o f f e r o r s  from competi t ive range,  without  consi-  
dering p r i c e ,  because t h e i r  proposals  are t echn ica l ly  
i n f e r i o r ,  though admit tedly acceptab le .  

CONTR4CTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-- 
TECHNICAL ACCEPTABILITY 

It is n e i t h e r  the  func t ion  f o r  p r a c t i c e  of GAO t o  inde- 
pendently eva lua te  t echn ica l  proposa1.s. GAO review of 
agencies '  t echn ica l  eva lua t ions  i s  genera l ly  l imi t ed  t o  
examining whether t h e  eva lua t ion  w a s  f a i r  and reasonable .  

FREEDOM OF INFORkMTION ACT--DISCLOSURE REQUESTS--RECORDS OF 
AGENCIES, ETC., OTR%R TRAN GAO--AUTHORITY OF GAO TO REQUIRE 
DISCLOSURE 

GAO has  no a u t h o r i t y  t o  d i r e c t  an agency t o  release 
information withheld under the  Freedom of Information 
Act. Controversies  of t h a t  na ture  may only be re- 
solved by r e s o r t  t o  Federal. cou r t s .  However, GAO may 
conduct i n  camera examinations of documents sought 
and consider  them i n  reaching i t s  dec i s ions .  

B-202202 Dee. 15, 1981 87-2 CPD 468 
CONTRACTS--NEWTIATION--SOLE-SOURCE BASIS--ADMINISTRATIVE 
DETERMINATION--REASONABLE BASIS 

Agency dec i s ion  t o  i s s u e  sole-source o rde r  f o r  spare  
e l e c t r o n i c  modules f o r  e l e c t r o n i c  naviga t ion  beacon 
is no t  unreasonable when: t he  awardee i s  a l s o ,  under 
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a r e l a t e d  con t r ac t ,  charged wi th  development and pro- 
duc t ion  of new ve r s ion  of beacon; o rde r  r equ i r e s  mo- 
dules  t o  be f u l l y  compatible and interchangeable  wi th  
o lde r  ve r s ion  of the  beacon; base l ine  s p e c i f i c a t i o n s  
of new ve r s ion  are st i l l  being changed because of on- 
going development process;  agency l a c k s  complete tech- 
n i c a l  d a t a  package s u i t a b l e  f o r  competit ive procure- 
ment; time c o n t r a i n t s  r equ i r e  t h a t  t he  interchangeable  
modules be a v a i l a b l e  as soon as poss ib l e  a f t e r  develop- 
ment of new ve r s ion  of beacon. 

23-202283 Dee. 15, 1981 81-2 CPD 468 
CONTRACTS- - NEGOTIATION- -OFFERS OR PROPOSALS- -EVALUATION- - 
!l'ECHNICAL ACCEPTA BIL ITY--A DMINISTRATIVF DETERMINATION 

Agency's determinat ion t h a t  i t s  minimum needs f o r  sa fe-  
t y  equipment f o r  F-4 a i rc raf t  can be s a t i s f i e d  only by 
pneumatic-type (and not  a r e s i s t i ve - type )  system is  
reasonable  because, i n  agency's t echn ica l  judgment 
(which has  n o t  been shown t o  be a r b i t r a r y ) ,  (1) cur- 
r e n t l y  a v a i l a b l e  da t a  based on a c t u a l  use of p r o t e s t e r ' s  
o ld  r e s i s t i ve - type  system and pneumatic-type system 
i n d i c a t e  t h a t  pneumatic-type system i s  more r e l i a b l e  
for t h i s  p a r t i c u l a r  a p p l i c a t i o n  and (2) p r o t e s t e r ' s  o l d  
and modern systems are no t  s i g n i f i c a n t l y  d i f f e r e n t .  

3-202398, et aZ. Dee. 15, 1981 81-2 CPD 471 
CONTRACTS--NEWTIATION--OFFERS OR PROPOSALS--PREPARATION-- 
COSTS- -RECOVERY 

C l a i m  for proposal prepara t ion  c o s t s  is denied where 
GAO has n o t  found agency ac t ions  were improper. 

CONIIRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR TO BID OPENINC; CLOSING DATE FOR PROPOSALS 

P r o t e s t  a l l e g a t i o n  concerning p ropr i e ty  of us ing  nego- 
t i a t i o n  r a i sed  a f t e r  c los ing  da te  f o r  r e c e i p t  of i n i -  
t i a l  proposals  is untimely as a l l e g a t i o n  concerns 
a l leged  impropriety ev ident  011 f ace  of s o l i c i t a t i o n .  
Likewise, conten t ion  regarding ex i s t ence  of w r i t t e n  
determinat ion and f ind ings  needed t o  support  nego- 
t i a t i o n  is untimely as i t  w a s  r a i s e d  almost 2 months 
a f t e r  c los ing  d a t e  f o r  r e c e i p t  of i n i t i a l  proposals .  
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B-202399, e t  aZ. Dee. 15, 1 9 8 1  81-2 CPD 471 - Con. 
CONTRA CTS--sMA LL BUSINESS CONCEEws--A WARDS- -SEir'-ASIDES- - 
PROPRIETY--SUBSEQUENT TO UNRESTRICTED SOLICITATION 

Determination t o  s e t  a s ide  procurement f o r  sh ip  r e p a i r  
services f o r  s m a l l  bus iness  a f t e r  s o l i c i t a t i o n  I s  or i -  
ginal ly  issued on u n r e s t r i c t e d  b a s i s  i s  no t  1egal.l.y ob- 
ject ionable  i f  reasonable  b a s i s  f o r  de te rmina t ion  ex- 
ists a t  time it i s  made. 

GAO has no reason t o  ob jec t  t o  determinat ion t o  s e t  
aside procurement f o r  sh ip  repa5r  services a f t e r  so- 
l i c i t a t i o n  w a s  i s sued  on u n r e s t r i c t e d  basis because 
delay i n  reaching f i n a l  determinat ion was caused by 
good f a i t h  d i spu te  between cont rac t ing  o f f i c e r  and 
SBA o f f i c i a l  . Dispute w a s  resolved through appeal s 
process s e t  f o r t h  i n  r egu la t ion  and f i n a l  determina- 
tion t h a t  o f f e r s  would be received from a t  least  two 
responsible small bus inesses  does n o t  appear unrea- 
sonable. 

CONTRACTS- -SMA LL BUSINESS CONCERNS--A WARDS- -SMAL L BUSINESS 
ADMINISTRATION'S AUTHORITY--SIZE DETERMDJATION 

Pro te s t s  quest ioning s i z e  s tandard f o r  s h i p  repair firms 
is  no t  s u b j e c t  t o  review by GAO s i n c e  by law i t  i s  matter 
f o r  dec i s ion  by the  SBA. 

B-203417 Dee. 15,  1981 81-2 CPD 473 
BIDS-- IiWITATION FOR BIDS--SPECIFICATIO??S--BR4A'D NAME OR 
EQUAL-- "EQUAL" PRQDUCT EVAL UATION--SAL IENT CHARACTERISTICS 
NOT MET 

Bid proposing "equal" product  i n  reaponse t o  brand 
name o r  equal  i n v i t a t i o n  w a s  p roper ly  r e j e c t e d  as nonre- 
sponsive s i n c e  proposed product  d id  n o t  meet dl of 
l i s t e d  s a l i e n t  c h a r a c t e r i s t i c s  of brand name model. 

CONTR4CTS--PROTESTS--GENERAL ACCOUNTMG OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION lWROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

P r o t e s t  a l l e g i n g  d e f e c t s  apparent  from face  of so- 
l i c i t a t i o n  must be filed p r i o r  t o  bid opening. 
C.F.R. 21.2(b) (1) .  

4 
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B-203885 Dec. 15, 1981 
ZVDIAN AFFAIRS--CONTRACTS--BUREAU OF INDIAN AFFAIRS--INDI& 
SELF-DETEBIINATION ACT- -COWL IANCE DETE~IA'ATIOA' 

Indian  Self-Determination arid Education Assis tance A c t  does 
no t  mandate t h a t  Sec. of I n t e r i o r  e n t e r  i n t o  road construc- 
t i o n  con t r ac t  wi th  India= t r i b a l  o rganiza t ion  upon t r ibe ' s  
r eques t  . 

B-204018.2 Dee. 15, 1981 81-2 CPD 974 
CONTRA CTS- - NEGOTIATION- -REQUESTS FOR PROPOSALS- - 
CANCELLATION--REASONABLE BASIS--SUBSTANT'IAL CHANGE IN 
SPECIFICATIONS 

Deciding whether t o  cancel  RFP is b a s i c a l l y  matter f o r  
sound judgment and d i s c r e t i o n  of respons ib le  agency 
o f f i c i a l s .  
Spec i f i ca t ion  r a t h e r  than Federal  Spec i f i ca t ion ,  i n i -  
t i a l l y  used, was reasonable .  

Navy's dec is ion  t o  use s p e c i f i c  M i l i t a r y  

B-204445 Dee. 25, 1981 83-2 CPD 475 
BDS--LATE--TELEGWHIC MODIFICATIONS--MISHANDLING BY 
GOVER!?MENT 

S t r i c t  and l i teral  app l i ca t ion  of l a te  b id  r egu la t ion  
should no t  be u t i l i z e d  t o  re ject  l a t e  te legraphic  b id  
modif icat ion where i t  i s  shown t h a t  Govt. mishandling 
i s  paramount cause of f a i l u r e  o f  bid modi f ica t ion  t o  
be t imely received at Govt. i n s t a l l a t i o n .  

BIDS--LATE--TELEGRAPflIC MODIFICATIONS--PROPRIETY OF 
CONSIDERATION 

Telegraphic bid modif icat ion,  received after bid  open- 
ing ,  may proper ly  be considered where cont rac t ing  
o f f i c e  received n o t i c e  of arrival of  te legraphic  modi- 
f i c a t i o n  from Western Union o f f i c e  loca t ed  on Govt. 
premises w e l l  i n  advance of b id  opening and f a i l u r e  of 
cont rac t ing  o f f i c e  t o  p i ck  up modif ica t ion ,  as pe r  po-  
I i c y ,  w a s  paramount cause f o r  i t s  l a t e  r e c e i p t .  

78 



--INDIAN 

kt does 

3 

I-  

- .. 

.I I- 

d 
E- 

B-204552 D ~ c .  15, 1981 81-2 P D  476 
CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-- 
REASONABLE 

Protester  contends t h a t  awardee's proposal  w a s  incom- 
plete  i n  four  areas. GAO concludes t h a t  conten t ion  
is without merit because awardee's proposal  appears 
t o  be complete i n  these areas and p r o t e s t e r  has no t  
shown t h a t  any of  four  areas were improperly evalu- 
ated by agency. 

CONTRACTS- -NEWTIATION-- OFFERS OR PROPOSALS- -EVALUATION- - 
TECHNICAL ACCEPTABILITY--ADMINISTRATIVE DETERMINATION 

Contentions--that awardee's proposal  should have been 
rejected because po r t ions  of i t s  t echn ica l  approach were 
copied from WP's s ta tement  of work and i t s  proposal  
did n o t  con ta in  required d e t a i l e d  out l ine--are  with- 
o u t  m e r i t  s i n c e  (1) awardee's complete t echn ica l  ap- 
proach sec t ion  demonstrates s a t i s f a c t o r y  understanding 
of requirements and (2) awardee submitted d e t a i l e d  out-  
l i ne  of proposed program requi red  by RFP. 

CONTRACTS--NEGOTIATION--REQUEST FOR PROPOSALS-- 
S P E C T F T A T ~ O ~ S - - ~ E ~ S O # ~ E ~  CUm.mE#T--EVIDENCE SUFFICIENCY 

RFP requirement--that o f f e r o r  must submit l e t te r  of com- 
mitment f o r  proposed personnel n o t  p re sen t ly  employed-- 
was s a t i s f i e d  because person proposed is c u r r e n t l y  
employed by subcont rac tor ,  and subcont rac tor  submitted 
l e t t e r  of commitment f o r  t h a t  person and another  person. 

B-205210.2 Dee. 15, 1881 81-2 CPD 477 
CONTRACTS--PROTESTS--GENERAL ACCOUA'TING OFFICE PROCEDURES-- 
RECONSIDERATION REQUESTS--ERROR OF FACT OR LAW--NOT 
ESTABLISHED 

Prior dec i s ion  dismissing p r o t e s t  as untimely is affirmed 
where p r o t e s t e r  has  f a i l e d  t o  e s t a b l i s h  dec i s ion  was based 
on erroneous i n t e r p r e t a t i o n  of f a c t  o r  l a w .  
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B-205259 Dee. 35, 1981 81-2 CPD 478 
BDS- -3VVITATION FOR BIDS-- CANCELLATION-- AFTER BID OPENIRG. 
DEFECTIE SOLICITATION 

Cancel la t ion  of IFB after b id  opening b u t  p r i o r  t o  award 
w a s  proper where s o l i c i t a t i o n  s p e c i f i c a t i o n s  were in- 
adequate and p r o t e s t e r  hss not  e s t ab l i shed  t h a t  contrac- 
t i n g  o f f i c e r  abused his broad powers of d i s c r e t i o n  i n  
canceling IFB . 

B-205540 Dee. 15, 1981 81-2 CPD 479 
CONT'RACTS--SMALL BUSINESS CONCERNS--A WARDS--SMALL BUSINESS 
ADMA'ISTR4TION 'S A UTflORITY- - CERTIFICATE OF COMPETENCY- - 
CONCLUSIVENESS 

GAO w i l l  no t  review SBA r e f u s a l  t o  issue c e r t i f i c a t e  
of competency i n  absence of showing of f raud o r  bad 
f a i t h .  

B-205220, B-205220.2 Dee. 16, 1881 
81-2 C€'D 481 

COh'TR4 CTS--PROTESTS--GE€ERU ACCOUNTING OFFICE PROCEDURES-- 
TIkELINESS OF PROTEST- -SOLICITATION lNPROPRIETJES- -APPARENT 

J ' 

PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Post-award p r o t e s t s  by p o t e n t i a l  subcont rac tor  a g a i n s t  
a l l eged ly  res t r ic t ive e l e c t r o s t a t i c  pa in t ing  requi re -  
ments are dismissed as untimely.  
clearl? s t a t e d  i n  Govt's s o l i c i t a t i o n s  so t'iat p r o t e s t s  
should have heen f i l e d  before  b id  opening d a t e s .  

Requirements were 

B-201484.3 Dee. 21, 1881 82-2 CPD 482 
BIDS--"BUYING-IN"-NOT BASIS FOR PRECLUDING AWARD 

P r o t e s t  a s s e r t i n g  t h a t  awardee cannot perform requi red  
work a t  a l leged  "buy-in'' p r i c e  b i d  is without  merit 
because Govt. may accept  a below-cost b i d ,  Al lega t ion  
f u r t h e r  involves  quest ions of bidder  r e s p o n s i b i l i t y  which 
GAO does n o t  review except  i n  circumstances n o t  presented 
here  and a l s o  matters of con t r ac t  admin. which are t he  
r e s p o n s i b i l i t y  of con t r ac t ing  agency, no t  GAO. 
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B-202484.3 Dee. 21, 1981 81-2 CPD 482 - Con. 
BIDS--MISTAKES--CORRECTION--CLERICAL ERROR 

Although awardee's b i d  which s t a t e d  monthly p r i c e s  f o r  
estimated square footage t o  be serv iced  in s t ead  of 
unit  p r i c e s  based on square footage i s  co r rec t ab le  as 
an apparent c l e r i ca l .  mistake under DAR 2-406.2, con- 
t rac t ing  agency's co r rec t ion  under DAR 2-406.3 is  n o t  
lega l ly  objec t ionable  and erroneous u n i t  p r i c i n g  method 
did no t  render  bid nonresponsive. 

BIDS-- UNBALANCED- -PROPRIETY OF UNBALANCE- - "MATHEMATICALLY 
UNBALANCED BIDS"--WHAT CONSTITUTES 

Where low b id  p r i c e s  f o r  b a s i c  year  and 2 op t ion  yea r s  
are same f o r  each yea r ,  p r o t e s t e r  has  f a i l e d  t o  show t h a t  
b id  i s  mathematically unbalanced and the re  i s  no b a s i s  
to  determine t h a t  bid i s  m a t e r i a l l y  unbalanced and un- 
acceptable.  

CONTRACTS--PROTESTS--CONFERENCES--REQUEST DENIED-- 
RECONSIDERATION STAGE OF PROTEST 

Pro te s t e r ' s  reques t  f o r  a conference i s  denied be- 
cause GAO Bid P r o t e s t  Procedures do n o t  e x p l i c i t l y  
provide f o r  a conference on reques t  f o r  reconsider-  
a t ion,  and matter can be resolved wi thout  a confer- 
ence. 

CONTRACTS--PROTESTS--MOOT, ACADEMIC, ETC., QUESTIOflS--BID 
WITHDRAWAL 

Contention con t r ac t ing  agency should n o t  consider  a l l eg -  
edly nonresponsive low b id  i s  dismissed as academic be- 
cause, based on a purported mistake i n  b i d ,  b id  has  been 
withdrawn . 
CONTRACTS--PROTESTS--TO AGENCIES, ETC., OTHER THAIV GAO-- 
TIMELlTESS OF PROTEST 

Protes t  by t h i r d  low bidder  a l l e g i n g  t h a t  two lowest  b i d s  
are nonresponsive,  f i l e d  wi th  con t r ac t ing  agency more 
than LO working days a f t e r  b id  opening b u t  before  pro- 
tester knew t h a t  agency considered e i t h e r  b id  responsive,  
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is timely. 
days of p r o t e s t e r ' s  n o t i f i c a t i o n  of agency's d e n i a l  of 
its p r o t e s t  w i l l  be considered t imely.  

Subsequent p r o t e s t  t o  GAO wi th in  10 working 

j B-203352.2 Dec. 21, 1981 81-2 CPD 483 
CONTRACTS- -PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
RECONSIDERATION REQUESTS--ERROR OF FACT OR LAW--NOT 

I ESTABLISHED 

P r i o r  decfs ion  is aff i rmed because p r o t e s t e r  has n o t  
shown any e r r o r s  of l a w  o r  fac t  i n  d e c i s i o n ' s  con- 
c lus ion  t h a t  i ts  p r o t e s t  aga ins t  sole-source award 
w a s  untimely s i n c e  p r o t e s t  w a s  no t  f i l e d  wi th in  10 
working days after p r o t e s t e r  learned of  agency's 
j u s t i f i c a t i o n  f o r  sole-source award. Fu r the r ,  the  
matter does no t  f a l l  wi th in  GAO's except ions t o  
t imel iness  requirements.  

B-204245 Dee. 21, 1981 81-2 CPD 484 
CONTRACTS--NEGOTIATION--COWETITION--EQUALITY OF 
GOWETITION--OFFEROR ' S  SUPERIOR ADVANTAGES- - W VERiWENT 
EQUALIZING DIFFERENCES 

There i s  no requirement t h a t  a con t r ac t ing  agency equa- 
l i z e  a competi t ive advantage un le s s  i t  is  r e s u l t  of 
p reference  o r  u n f a i r  a c t i o n  by Fed. Govt. 

CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-- 
ALLEGATION OF BIAS NOT SUSTAINED 

P r o t e s t e r  has n o t  m e t  burden of proof concerning alle- 
gat ions  t h a t  eva lua t ion  of proposals  w a s  biased i n  
favor  of awardee, t h a t  awardee received information 
p r i o r  t o  c los ing  d a t e  no t  a v a i l a b l e  t o  o t h e r  o f f e r -  
o r s ,  and t h a t  former s tuden t s  of awardee-university 
served on eva lua t ion  team, Here, a l l e g a t i o n s  of b i a s  
are denied by cont rac t ing  o f f i c e r  and record conta ins  
no evidence t o  support  p r o t e s t e r ' s  a1 l e g a t i o n s  nor has  
p r o t e s t e r  submitted evidence to  support  a3 l ega t ions .  
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B-204245 Dee. 21, 1981 82-2 CPD 484 - Con. 
CONTRACTS--NEGOTLATION-OFFERS OR PROPOSALS--EVALUATION-- 
CIIITERIA--APPLICATION OF CRITERIA 

Allegation t h a t  proposals  were n o t  evaluated on same 
basis is  without  merit, s i n c e  record i n d i c a t e s  t h a t  
both pro tester ' s and awardee ' s proposals  were re- 
viewed wi th  r e spec t  t o  a l l  eva lua t ion  cri teria.  

COuTRACTS-- NEGOTIATION - -OFFERS OR PROPOSALS- - E VAL UATION- - 
TECHNICAL ACCEPTABlZITY--ADMINISTRATIVE DETEmINATION 

GAO w i l l  n o t  d i s t u r b  judgment of  con t r ac t ing  o f f i c e r  
t h a t  a proposal  is  t echn ica l ly  unacceptable unless  
determination i s  c l e a r l y  shown t o  be without  a reason- 
able  b a s i s .  Where agency determined p r o t e s t e r ' s  pro- 
p o s a l  unacceptable because i t  lacked s p e c i f i c  methods 
of research  and survey and f a i l e d  t o  demonstrate ex- 
perience i n  area t o  be surveyed under c o n t r a c t ,  tech- 
n i c a l  eva lua t ion  w a s  n o t  unreasonable.  

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Allegat ion t h a t  s o l i c i t a t i o n  should have been set 
a s ide  f o r  small business  is  untimely,  s i n c e  p r o t e s t  
of t h i s  a l leged  impropriety i n  s o l i c i t a t i o n  w a s  n o t  
f i l e d  u n t i l  a f t e r  c los ing  d a t e  set  f o r  r e c e i p t  of 
proposals.  

B-204518 Dee. 21, 1981 81-2 CPD 485 
BIDS--EVALUATION--PRICE ANALYSIS 

P r o t e s t  t h a t  con t r ac t ing  agency should have rounded 
off  weighted l i n e  i t e m  p r i c e s  ( fo r  example, $5.04375 
t o  $5.04) before  summing them t o  determine lowest 
weighted cumulative p r i c e  is  denied. Contract ing 
agency evaluated b i d s  i n  strict accord wi th  evalua- 
t i o n  schane i n  i n v i t a t i o n  f o r  b ids  which d id  n o t  
call f o r  rounding, and eva lua t ion  scheme r e f l e c t s  
low c o s t  t o  Govt. Al lega t ion  t h a t  agency rounded 
i n  p r i o r  procurements using similar scheme is  irre- 
l evan t .  
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3-204792 D ~ c .  21, 1981 81-2 CPD 486 
BDS--AMBIGUOUS--TWO POSSlBLE INTERPRETATIOiUS--CLARIFICAT~~~ 
PmJUDICIAL TO OTHER BDDERS--REJECTION OF BID 

Where bid  i s  reasonable  suscep t ib l e  of two In t e rp re t a -  
t i o n s ,  one of which makes b id  nonresponsive, bidder  i s  
foreclosed from providing any c l a r i f i c a t i o n  of ambi- 
quity t o  e s t a b l i s h  t h a t  bidder  intended t o  be respon- 
sive. 

BIDS- -COM?ETITNE SYSTEM- -PRESERVATION OF SYSTEM 'S 
IIVTEGRITY--PECUNIARILY DISADVANTAGEOUS TO W VEmWflT 

P o s s i b i l i t y  t h a t  Govt. might r e a l i z e  monetary savings i n  
p a r t i c u l a r  procurement i f  material b id  def ic iency  is  
waived is outweighed by importance of maintaining in-  
t e g r i t y  of competi t ive bidding system. 

Nonresponsiveness of b id  may n o t  be cured through b id  
cor rec t ion .  

BIDS--&UALIFIED--BID NONRESPONSIVE--PUBLIC DISCLOSURE 
RESTRICTED 

Bid w a s  proper ly  r e j e c t e d  as nonresponsfve even though 
cont rac t ing  o f f i c e r  d i sc losed  p r i c e  at bid  opening con- 
t r a r y  t o  r e s t r i c t i o n  a g a i n s t  d i sc losu re  i n  bid. 

CQ€lTRACTS--AWARDS--ERl?ONEOUS--NONREPONSIW BIDDER 

Even i f  an award was made, l a t e r  determinat ion t h a t  award 
w a s  made t o  nonresponsive bidder  would n o t  preclude 
terminat ion of award t o  c o r r e c t  t h a t  s i t u a t i o n .  

COflT2iACTS--SW.L BUSINESS CONCERA'S--AWARDS--SET-ASIDES-- 
A W M D  PROCEDURES 

Award of s m a l l  bus iness  se t -as ide  must be made t o  low- 
es t  responsive,  respons ib le  b idder ,  and the re  i s  no 
a u t h o r i t y  t o  apply d i f f e r e n t  r u l e s  sfmply because 
small business  concerns are involved. 

~ I -- ---I---- 
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B-203334 Dea. 22, 1981 81-2 P D  487 
AGENTS--WVERN~NT--WVERNIBNT LIABILITY FOR NEGLIGENT OR 
ERRONEOUS ACTS--DOCTRINE OF ESTOPPEL 

Contractor ,  temporar i ly  barred from e n t e r i n g  fo re ign  
country where he had been performing personal scr- 
v ices  con t r ac t  f o r  U.S. Govt., is e n t i t l e d  t o  be r e i m -  
bursed f o r  time he w a s  unable t o  perform s i n c e ,  i n  
view of assurances he received which he r e l i e d  on 
t o  h i s  de t r iment ,  U.S. Govt. i s  estopped from deny- 
ing c o n t r a c t o r ' s  en t i t l ement  t o  reimbursment f o r  
time period i n  quest ion.  

B-195560.2, e t  aZ. Dee. 23, 1981 81-2 CPD 488 
CONTRACTS- -PROTESTS--DEEAL --sum RY DENIAL 

GAO summarily denies  p r o t e s t s  and a f f i rms  p r i o r  
dec is ions  on reques t  f o r  recons idera t ion  where agency 
r epor t  shows t h a t  p r o t e s t e r ' s  a l l e g a t i o n  of impro- 
p r i e t y  is founded on nothing more than agency renum- 
ber ing of s o l i c i t a t i o n  c l auses  without  any change i n  
content  of c l auses  renumbered. 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
RECONSIDERATION REQUESTS--ERROR OF FACT OR LAW--NOT 
ESTABLISHED 

GAO summarily denies  p r o t e s t s  where p r o t e s t e r ' s  i n i t i a l  
submissions f a i l  t o  p re sen t  any arguments o r  information 
d is t inguish ing  p resen t  conten t ions  from those previously 
considered and denied. 

B-203792 Dec. 23, 1981 81-2 CPD 489 
BIDS--INVITATION FOR BIDS--SPECIFICATIONS--ADEQUACY--SCOPE 
OF WORK--SUFFICIENCY OF DETAIL 

Agency i s  n o t  required t o  provide b idders  wi th  pre- 
c i s e  d e t a i l s  f o r  mess a t t endan t  s e rv i ces  requirements 
fo r  f a c i l i t y  under renovat ion where information spe- 
c i f i e d  i n  s o l i c i t a t i o n  and oppor tuni ty  f o r  s i t e  visi,t  
provide reasonable  b a s i s  f o r  computing b ids .  
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B-203792 Dee. 23, 1981 81-2 CPD 489 r CQV. 
CONTRACTS--OPTIONS--EXERCISABLE AT SOLE DISCRETION OF 
W WRNMENT- -REVIEW BY GAO 

GAO w i l l  no t  review agency's determinat ion no t  t o  
exercise opt ion  where opti-on provis ion  i s cxerc l  s- 
ab le  a t  agency's s o l e  d i s c r e t i o n .  

LABOR DEPARTMENT-- WAGE DETERMINATIONS- -NOT INCLUDED I N  
SOLICITATION-- EFFECT 

Where appropr ia te  wage ra te  determinat ion from Dept. 
of Labor i s  n o t  received by con t r ac t ing  agency i n  
time f o r  i nc lus ion  i n  s o l i c i t a t i o n ,  economic terms 
of incumbent c o n t r a c t o r ' s  c o l l e c t i v e  bargaining 
agreement apply t o  c o n t r a c t  and should be used by 
b idders  i n  developing b i d s .  

B-203996, B-203996.2 Dee. 23, 1981 81-2 CPD 490 
CONTRACTORS--INCUMBENT--COMpEI"ITITIW ADVANTAGE 

Competitive advantage gained by o f f e r o r  as r e s u l t  
of p r i o r  performance of Govt. c o n t r a c t  is  no t  improper. 

CONTRACTS--NEGOTIATION--REQUEST FOR PROPOSALS-- 
PECIFICATIONS--MINlNUM NEEDS--ADMMISTRATIVE DETERMINATION 

Determination of needs of Govt. and methods of accom- 
modating needs i s  p r imar i ly  r e s p o n s i b i l i t y  of procur- 
ing  agency. P r o t e s t e r  who o b j e c t s  t o  s p e c i f i c a t i o n s  
i n  €3" bea r s  heavy burden. P r o t e s t e r s '  ob jec t ions  t o  
RFP s p e c i f i c a t i o n s  concerning hardware, sof tware ,  lo-  
ca t ion  of o f f i c e ,  e t c . ,  w i l l  no t  be questioned s i n c e  
i t  cannot be concluded t h a t  procuring a c t i v i t y  has  
no reasonable  b a s i s  f o r  those requirements.  

B-204549 Dee. 23, 1981 81-2 CPD 991 
BIDS--PRICES BELOW COST--EFFECT ON BIDDER RESPONSIBILITY 

P r o t e s t  a g a i n s t  proposed award on b a s i s  t h a t  low 
bid i s  unbalanced between bas i c  ($87,590.64) and 
f i r s t  op t ion  ($80,499.36) year  i s  denled. Low 
bid does no t  appear t o  be mathematically unba- 
lanced because s t a r t u p  costs p l u s  p r o f i t  i n  base 
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year could reasonably account for p r i c e  d i f f e r -  
ence between years .  Fu r the r ,  low b i d  i s  n o t  ma- 
t e r i a l l y  unbalanced because agency a n t i c i p a t e s  
continued need and a v a i l a b l e  funding f o r  op t ion  
per iods;  thus,  low b id  o f f e r s  Govt. lowest  u l -  
timate cos t .  

BIDS--UNBALANCED--PROPRIETY OF UNBALANCED BIDS-- 
%4THEMATICALLY UNBALANCED BIDS”--WHAT CONSTITUTES 

Where agency in t ends  t o  make award t o  low responsive 
and respons ib le  b idder ,  p r o t e s t e r ’ s  conten t ion  t h a t  
low bidder  submitted a below-cost b i d  does n o t  
provide v a l i d  b a s i s  t o  chal lenge proposed award. 

B-205590 Dee. 23, 1981 81-2 CPD 492 
BIDDERS--QUALIFICATIONS--LICENSE REQUIREMENT--GENERAL - V .  
SPECIFIC--EFFECT ON RESPONSIBILITY 

In  absence of s o l i c i t a t i o n  provis ion  r equ i r ing  bidder  
t o  possess  s p e c i f i c  l i c e n s e ,  con t r ac t ing  o f f i c e r  i s  
no t  requi red  t o  determine whether b idder  i n t ends  t o  
comply wi th  Federa l ,  S t a t e  o r  l o c a l  l i c e n s i n g  re- 
quirements i n  determining b idder ’s  e l i g i b i l i t y  f o r  
con t r ac t  award. 

B-203597 Dee. 24, 2981 81-2 CPD 493 
CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--BEST AND 
FIiVAlLADDITIONAL ROUNDS--DENIAL PROPRIETY 

Agency r e f u s a l  t o  reopen d iscuss ions  i n  o rde r  t o  
permit p r o t e s t e r  t o  take advantage of developments 
i n  Navy c o n t r a c t  i t  w a s  performing w a s  n o t  unreason- 
ab le  where b e n e f i t  t o  Govt. w a s  n o t  clear. 

CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-- 
COST REALISM ANALYSIS--ADEQUACY 

Agency performed c o s t  realism a n a l y s i s  i n  accordance 
with s o l i c i t a t i o n  requirements.  Addi t iona l ly ,  agency’s 
ana lys i s  of es t imated 10-year opera t ions  and support  
cos t s  f o r  system w a s  performed as set  f o r t h  i n  s o l i -  
c i t a t i o n .  Several  f a c t o r s  t h a t  p r o t e s t e r  argues 
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should have been considered were no t  requi red  t o  be 
considered i n  RFP. 
t h a t  i f  a n a l y s i s  i s  done c o r r e c t l y ,  i ts  c o s t s  should 
be less and t h a t  w a s ,  i n  f a c t ,  the  r e s u l t .  

I n  any even t ,  p r o t e s t e r  argues 

CONTRACTS- - NEGOTIATION- -OFFERS OR PROPOSALS-- EVA LUATI0A'-- 
TECUNICULY EQUAL PROPOSALS 

P r o t e s t e r  has  n o t  shown t h a t  t echn ica l  eva lua t ion ,  
ranking proposals  as e s s e n t i a l l y  equal ,  was without  
reasonable  b a s i s .  
cern p a s t  performance and c u r r e n t  state of i t s  and 
proposed awardee's technology, which p r o t e s t e r  c la ims 
agency ignored o r  w a s  unaware o f .  Source s e l e c t i o n  
documents show t h a t  p a s t  performance was but  one of 
four  eva lua t ion  c r i t e r i a ,  and t h a t  agency consider- 
a t i o n  of i t  w a s  adequate. 

P r o t e s t e r ' s  arguments mostly con- 

CONTRACTS--NEGOTIATION--SOURCE SELECTION--BOARD, 
COMMISSION, ETC.--DETERMINATION PROPRIETY 

P r o t e s t e r ' s  r eques t  t h a t  GAO in te rv iew a l l  eva lua to r s  
involved i n  source s e l e c t i o n  i n  o rde r  t o  lndependently 
v e r i f y  i n t e g r i t y  of o f f i c i a l  w r i t t e n  documentation of 
source s e l e c t i o n  i s  denied where GAO has all r e l evan t  
documentation and evidence submitted by p r o t e s t e r  i n  
support  of reques t  f o r  i n v e s t i g a t i o n  does not  show 
t h a t  documentation i s  n o t  accura te  r e f l e c t i o n  of 
events  of source s e l e c t i o n  process .  

COflTRACTS--PROTESTS--ALLEGATIONS--SPECULATIVE 

! P r o t e s t e r  has  provided no evidence t o  support  specu- 
l a t i o n  t h a t  proposed awardee and agency engaged i n  
d iscuss ions  a f t e r  b e s t  and f i n a l  o f f e r s  were sub- 
m i  t ted . 
CONTRACTS--PROTESTS--CONTRACT ADMINISTRATION--NOT FOR 
RESOLUTION BY GAO 

Argument t h a t  c o n t r a c t  w i l l  be funded from improper 
appropr ia t ion  if proposed awardee r ece ives  c o n t r a c t  
has no relevance t o  p ropr i e ty  of source s e l e c t i o n  
and w i l l  not be considered.  
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B-203597 Dee. 29,  1981 81-2 CPD 4 9 3  - Con. 
CONTRACTS--PROTESTS--GENERAL ACCOUA'TING OFFICE PROCEDURES-- 
T I m L I N E S S  OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Argument t h a t  system does n o t  r e f l e c t  agency's minimum 
needs w a s  no t  r a i s e d  before  c los ing  d a t e  f o r  r e c e i p t  
of proposals  and, t he re fo re ,  i s  untimely.  I s sue  does 
not f a l l  w i th in  " s i g n i f i c a n t  i s sue"  except ion of t i m e -  
l i n e s s  r u l e s .  Addi t iona l ly ,  arguments t h a t  p r o t e s t e r  
was n o t  permit ted t o  o f f e r  cos t - e f f ec t lve  a3 t e r n a t i v e  
to use of Govt.-furnished equipment and t h a t  reduct ion  
i n  RFP hardware requirement favored proposed awardee 
were no t  r a i s e d  wi th in  10 working days of p r o t e s t e r ' s  
knowledge of them and are a l s o  untimely.  

B-204385 Dee. 24, 1981 81-2 P D  494 
BIDS--INVITATION FOR BIDS--SPECIFICATIONS--DEVIATIOh'S-- 
WAIVER--PRICE, QUALITY, QUANTITY EFFECT 

Contracting agency may no t  waive adver t i sed  spec i f  i- 
cation i f  dev ia t ion  from i t  goes t o  substance of b id  
o r  works i n j u s t i c e  on o the r  b idders .  Subs tan t i a l  
deviat ion i s  one which a f f e c t s  p r i c e ,  q u a l i t y ,  o r  
quantity of goods o r  s e rv i ces  o f f e red  . 
BIDS--INCrlTATION FOR BIDS--SPECIFICATIONS--DEVIATIONS-- 
WAIVER-- UNJUSTIFIED WHERE PREJUDICIAL 

When o the r  b idders  appear t o  have been pre judiced ,  
waiver of s p e c i f i c a t i o n s  is  improper even though 
low bidder ' s  equipment s a t i s f i e s  Govt. 's needs and 
meets i n t e n t  of s p e c i f i c a t i o n s ,  and GAO w i l l .  s u s t a i n  
protest  on t h i s  b a s i s .  

BIDS--INVITATION FOR BIDS--SPECIFICATIOIVS--ERROh'EOUS-- 
BURDEN OF DISCOVZRY--AGENCY RESPONSIBILITY 

Contracting agency cannot s h i f t  burden of d i scover ing  
e r rors  i n  s o l i c i t a t i o n  t o  bidders o r  offerors, who 
have r i g h t  t o  assume t h a t  c l e a r l y  s t a t e d  and unam- 
biguous requirements w i l l  be enforced. 
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B-204385 Dee. 24, 1981 81-2 CPD 494 - Con. 
CONTRACTS-- PROTESTS-- WORDING 

When d i s s a t i s f i e d  bidder  a l l e g e s  t h a t  lower b idders  
are o f f e r i n g  equipment which does no t  meet spec i f i -  
ca t ions ,  i den t i fy ing  s e c t i o n s  of s o J i c i t a t i o n  ln-  
volved by number, a l l e g a t i o n  should be regarded as 
p r o t e s t  even though word "pro tes t"  i s  no t  used. 

B-204594 Dee. 24, 1981 81-2 CPD 495 
CONTRACTS--PROTESTS--BASIS FOR PROTEST REQUIREMENT-- 
PROTESTER'S DISPUTE WITH THIRD PARTY 

P r o t e s t e r ' s  a l l e g a t i o n  t h a t  recommended supp l i e r  of 
p a r t s  may n o t  have of fe red  t o  provide p a r t s  t o  all  
prospect ive b idders  a t  same p r i c e  is a p r l v a t e  matter 
between p a r t i e s  no t  f o r  cons idera t ion  by GAO. 

CONTRACTS- -PROTESTS- -CONTRACT ADMINISTRATION- -NOT FOR 
RESOLUTION BY GAO 

Record provides  no support  f o r  p r o t e s t e r ' s  conten t lon  
t h a t  successful  bidder  may have obtained a p r l c e  ad- 
vantage by having components manufactured t o  i t s  own 
drawings r a t h e r  than drawings spec i f i ed  i n  s o l i c i t a -  
t i o n .  To ex ten t  p r o t e s t e r  is  suggest ing t h a t  success- 
f u l  bidder  may no t  comply wi th  c o n t r a c t  spec l f i ca -  
t i o n s ,  i t  raises quest ion of c o n t r a c t  adminis t ra t ion  
no t  f o r  cons ldera t ion  by GAO. 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-. 
TIiU!3LINESS--SOLICITATION WROPRIETIES--NOT APPARENT PRIOR 
TO BID OPENING/CLOSING DATE FOR PROPOSALS 

P r o t e s t  based upon pre-bid opening conversat ions wi th  
a component suppJ ier ,  as r e s u l t  of which p r o t e s t e r  
suspected t h a t  a p o t e n t i a l  competitor may not  use com- 
ponents which meet Govt. s p e c i f i c a t i o n s ,  need not be 
f i l e d  before  b i d s  are opened and competitor i s  low 
bidder  i n  l i n e  f o r  award, P r o t e s t  a l l e g i n g  under these  
circumstances t h a t  low bidder  may use  non-specif jcat ion 
components, f i l e d  two days a f t e r  bid opening, i s  timely.  
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B-205697 Dec. 24, 1981 81-2 CPD 496 
CONTRACTS--NEGOTIATION-OFFERS AND PROPOSALS--BEST AND 
FINAL- -LATE MODIFICATION--PRICE REDUCTION 

Contention t h a t  agency v i o l a t e d  Defense Acquis i t ion  
Regulation by re fus ing  t o  permit p r o t e s t e r  t o  modify 
cos t  proposal  i s  without  ner i t  s i n c e  p r o t e s t e r  sought 
to  do s o  w e l l  a f t e r  d a t e  f o r  r e c e i p t  of b e s t  and f i n a l  
o f f e r s .  

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TlMELINESS OF PROTEST--DATE BASIS OF PROTEST MADE KNOWN TO 
PROTESTER 

Contention t h a t  agency impermissibly d isc losed  t o  com- 
p e t i t o r  c o n f i d e n t i a l  information contained i n  a previous 
unsol ic i ted  proposal ,  where f i l e d  more than 10 working 
days a f t e r  p r o t e s t e r  became aware of b a s i s  f o r  p r o t e s t ,  
is untimely and w i l l  no t  be considered on merits. 

B-202398 Dee. 28, 1981 81-2 CPD 497 
BIDS--INVITATION FOR BIDS--SPECIFICATIONS--ADEQUACY--SCOPE 
OF WORK--SUFFICIENCY OF DETAIL 

Pro te s t  i s  denied where p r o t e s t e r  f a i l s  t o  show t h a t  
spec i f i ca t ions  and drawings f o r  a f i r e  prevent ion 
spr inkler  system o r  no ta t ions  on drawings f o r  reno- 
vat ion of a bui ld ing  are erroneous,  c o n f l i c t i n g  o r  
ambiguous as all  eged . 
BIDS- - INVITATIOTJ FOR BIDS- -SPECIFICATIONS- - DEFECTIVE- - 
ALLEGATION NOT SUSTAINED 

Speci f ica t ions  are no t  rendered m a t e r i a l l y  de fec t ive  
because of immaterial o r  minor e r r o r s  which have n o t  
been shown t o  have misled p r o t e s t e r  o r  any o t h e r  b ldder .  

B-202522 Dee. 28, 1981 81-2 CPD 498 
CONTRACTS--DISPUTES--SETTLEMENT-- '%ONTRACT DISPUTES ACT OF 
1978" 

Money claim f o r  breach of con t r ac t  involving award of 
requirements covered by con t r ac t  aJ 1 egedly awarded t o  
claimant i s  f o r  cons idera t ion  under Contract  Disputes  
Act of 1978 and n o t  by our Off ice .  
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B-2Q2522 D e c .  28, 1981 81-2 CPD 498 - Con. 
CONTRACTS--NEGOTIATION--REQUESTS FOR PROPOSALS-- 
CANCELLATION--REASONABLE BASIS--CHANGED CONDITIONS, 
NEEDS, ETC. 

GAO Wil l  n o t  quest ion con t r ac t ing  agency's dec is ion  to ) 
cancel  s o l i c i t a t i o n  where agency had reasonable  bas i s  for 1 
i ts  dec i s ion  based, i n  p a r t ,  on i t s  apparent  agreement f 

With our  Off ice ' s  a u d i t  f i nd ings  which c r i t i c i z e d  s o l i -  
c i t a t i o n  format involving p r i c i n g  of thousands of items. 

CONTRACTS-- PROTESTS-- GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS--DATE BASIS OF PROTEST MADE WOW To PROTESTER 

P r o t e s t e r  w a s  n o t  requi red  t o  f i l e  i t s  p r o t e s t  wi th  
GAO wi th in  10 working days after i t  received o r a l  
n o t i f i c a t i o n  of conce l l a t ion  of s o l i c i t a t i o n  s i n c e  
record does n o t  i n d i c a t e  t h a t  t h i s  o r a l  n o t i f i c a t i o n  
provided p r o t e s t e r  wi th  s u f f i c i e n t  information as t o  
reasons f o r  cance l l a t ion  s o  as t o  g ive  rise to  any 
poss ib l e  b a s i s  f o r  p r o t e s t  . 

B-204554 Dee. 28, 1981 81-2 CPD 489 
BIDS- -AMBIGUOUS- - T WO POSSIBLE INTERPRETATIOA'S- - 
CLARIFICATION PREJUDICIAL TO OTHER BIDDERS--REJECTION OF 
BID 

Bid which conta ins  an incons is tency  between i t e m  p r i c e s  
and t o t a l  bid p r i c e  which g ives  r ise  t o  two b id  p r i c e  
i n t e r p r e t a t i o n s  must be r e j e c t e d  as ambiguous s i n c e  
under one i n t e r p r e t a t i o n  i t  wou1.d n o t  be low. 

- B-205011 Dee. 28, 1981 81-2 CPD 500 
CGNTRACTS--PROTESTS--BURDEN OF PROOF--ON PROTESTER 

Where p r i o r  t o  bid opening p o t e n t i a l  b idder  raises, 
and con t rac t ing  o f f i c e r  supp l i e s  answers t o ,  approxi- 
mately 100 ques t ions  concerning IFB s p e c i f i c a t i o n s ,  
f i rm does not meet i t s  burden of proof i n  subsequent 
p r o t e s t  t o  GAO by simply a l l e g i n g  t h a t  "a few" of i t s  
ques t ions  had been answered s a t i s f a c t o r i l y  and "other" 
answers were "evasive" without  spec i fy ing  i n  what re- 
s p e c t  IFB remained de fec t ive .  
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B-205012 Dee. 28, 1981 81-2 CPD 5QQ - Con. 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 

PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Where evidence shows p r o t e s t  aga ins t  impropr ie t ies  i n  
IFB w a s  received a t  GAO before  b ids  were opened, 
p r o t e s t  is timely notwithstanding p r o t e s t  w a s  n o t  
t i sndda te  stamped a t  GAO u n t i l  a f t e r  b i d s  were opened. 

TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENT 

B-205087.2 Dee. 28, 1981 81-2 CPD 501 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
RECONSIDERATION REQUESTS--ERROR OF FACT OR LAW--NOT 
ESTABLISHED 

2equest f o r  r e c o n s i d e r a t i o n , i s  denied because p r o t e s t e r  
submits no f a c t s  o r  arlr;uments which were n o t  considered 
during review of i n i t i a l  p r o t e s t  and no p o i n t s  of l a w  
on which a reversal could be based. 

B-205586 D ~ c .  28, 1981 81-2 CPD 502 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TWLINESS OF PROTEST- -ADVERSE AGENCY ACTION EFFECT 

Where i t  is clear t h a t  p r o t e s t e r  f i l e d  p r o t e s t  wi th  GAO 
more than 10  working days a f t e r  n o t i c e  of i n i t i a l  adverse 
agency a c t i o n ,  p r o t e s t  is dismissed as untimely.  

B-205591 Dee. 28, 1981 81-2 CPD 503 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TLMELIh'ESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSMG DATE FOR PROPOSALS 

Pro te s t  t h a t  r e c e i p t  of an amendment t o  a s o l i c i t a t i o n  
only four  days p r i o r  t o  b id  opening l e f t  i n s u f f i c i e n t  
time t o  r e v i s e  bid f i l e d  a f t e r  b id  opening i s  untimely 
and will n o t  be considered on merits. 

B-205625 Dee. 28, 1981 81-2 CPD 504 
CONTRACTS- - PROTESTS-- CONTRACT ADMINISTRATION- -N OT FOR 
RESOLUTION BY GAO 
Dispute concerning modi f ica t ion  of c o n t r a c t  and reim- 
bursement for r e l a t e d  changes and de lays  t h e r e i n  i s  
a matter of c o n t r a c t  
lut ion under GAO Bid 

adminis t ra t ion  and n o t  f o r  reso-  
P r o t e s t  Procedures.  
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B-205732 Dee. 28, I 9 8 3  81-2 CPD 505 
CONTRACTS-- PROTESTS-- GENERAL ACCOUNTING OFFICE PROCEDURES,. 

PROTESTER 

P r o t e s t  a g a i n s t  agency's determinat ion t o  exclude 
p r o t e s t e r  ' s proposal  from competi t ive range is un- 
t imely under 4 C.F.R. 23.2(b)  (2) (1981) s i n c e  pro- 
test w a s  f i l e d  more than 10 working days a f t e r  
b a s i s  of  p r o t e s t  was  o r  should have been known. 

TJ"LINESS OF PROTEST--DATE BASIS OF PROTEST MADE MVONJ 8 

1 t 

B-205852 Dee. 28, 1981 81-2 CPD 506 
CONTRACTORS--RESPONSIBfilTY-- DETERMINATION- -REVIEW BY GAO-- 
AFFIRWTIVE F I N D I N G  ACCEPTED 

Before firm can be awarded c o n t r a c t ,  con t r ac t ing  o f f i ce r  
must f i n d  t h a t  i t  is a respons ib le  business  concern,  
and GAO w i l l  no t  review a f f i rma t ive  determinat ion of 
r e s p o n s i b i l i t y  except i n  l i m i t e d  circumstances.  

3-201295.2 Dee. 29, 3981 82-1 CPD 130 
CONThY CTS- -PROTESTS- - GENERAL ACCOUNTING OFFICE PROCEDURES-- 
RECONSIDER4TION REQUESTS- - TLVE'LINESS 

Request €or  recons idera t ion  of dec i s ion  rendered 
Sept .  23, 1981, is untimely and w i l l  no t  be considered 
when f i l e d  wi th  GAO on Oct. 26, 1981. 

B-203973.2 Dee. 29, 3987 81-2 CPD 507 
CONTRACTS-- PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES- - 
TL'WLINESS OF PROTEST--DATE BASIS OF PROTEST MADE KNOWN TO 
PROTESTER 

P r o t e s t  of agency's cance l l a t ion  of IF%, f i l e d  wi th  
GAO more than one month a f t e r  agency issued amendment 
cancel ing s o l i c i t a t i o n ,  i s  dismlssed as untimely 
because p r o t e s t  w a s  n o t  f i l e d  wi th in  10 working days 
of when p r o t e s t e r  knew o r  should have known of basis  
for p r o t e s t .  



B-204052 Dee. 29, 1981 81-2 CPD 508 
- - CONTRACTS--PROTESTS--ABEYANCE PENDlTG COURT ACTION 

Protes t  f i l e d  i n  GAO i s  dismissed where material 
issues  pro tes ted  are before.  a cour t  of competent 
j u r i s d i c t i o n ,  p l a i n t i f f  has  n o t  requested j u d i c i a l  
r e l i e f  pending GAO dec is ion ,  and cour t  has  n o t  
indicated i n t e r e s t  i n  GAO dec is ion .  

B-204574 Dee. 29, 1981 81-2 CPD 509 
CONTRACTS--AWARDS--SEPARATE OR AGGREGATE--SINGLE AWARD-- 
PROPRIETY 

Agency dec is ion  t o  procure by means of o v e r a l l  package 
approach r a t h e r  than breaking o u t  components f o r  sepa- 
ra te  competi t ive procurements i s  matter f o r  agency de- 
termination and i s  no t  s u b j e c t  t o  ob jec t ion  absent  
clear evidence t h a t  dec i s ion  lacked reasonable  b a s i s .  

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Where p r o t e s t  l e t t e r  a l l e g i n g  impropr i e t i e s  apparent  
on face  of s o l i c i t a t i o n  was  received a f t e r  c los ing  d a t e  
f o r  r e c e i p t  of proposals  b u t  w a s  preceded by telex 
message s e t t i n g  f o r t h  b a s i s  of p r o t e s t ,  which w a s  re- 
ceived p r i o r  t o  c los ing  d a t e ,  p r o t e s t  i s  t imely.  

B-204685 Dee. 29, 1981 81-2 CPD 510 
BIDS--IWITATION FOR BIDS--SPEClFICATIONS--MINIMUM NEEDS 
REQUIREMENT--ADMINISTRATIVE DETERMINATION--REASONABLENESS 

Since agency i s  i n  b e s t  p o s i t i o n  t o  know i t s  needs 
and is  respons ib le  f o r  keeping k i tchen  f a c i l i t y  a 
m i t a b l e  workplace, GAO has  no b a s i s  t o  o b j e c t  t o  
spec i f ica t ion  requirement f o r  ven t s  and hoods over 
ovens as p a r t  of agency’s o v e r a l l  p l an  €or cool ing  
f a c i l i t y  even though p r o t e s t e r  maintains  t h a t  i t s  
Ovens are se l f -vent ing  and the re fo re  requirement 
is  necessary. 

95 

--___- 



i 
1 

B-204685 Dee. 29, 1981 81-2 CPD 510 - Con. 
COIVTRACTS--PROTESTS--GENER.i!L ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION ZVPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Protest t h a t  s p e c i f i c a t i o n  requirement f o r  vent  hoods 
over ovens i n  s o l i c i t a t i o n  f o r  r e l o c a t i o n  of p a s t r y  
k i tchen  f i l e d  i n  GAO a f t e r  bid opening i s  timely as 
p r o t e s t  w a s  i n i t i a l l y  f i l e d  wi th  agency p r l o r  t o  bid 
opening and GAO p r o t e s t  w a s  f i l e d  wi th in  t e n  days of 
a conversat ion which con t r ac t ing  agency argues w a s  
formal n o t i f i c a t i o n  t h a t  p r o t e s t  f i l e d  with agency 
w a s  denied. 

B-200695.2, B-200696.2 Dee. 30, 1981 
81-2 CPD 511 

CONTRACTS--PROTESTS--GENER4L ACCOUNTING OFFICE PROCEDURES-- 
RECONSIDERATION REQUESTS--ERROR OF FACT OR LAW--NOT 
ESTABLISHED 

Where evidence of fe red  by a par ty  urging recons idera t ion  
of a p r i o r  dec is ion  f a i l s  t o  p re sen t  any new f a c t s  o r  
i nden t i fy  e r r o r s  of l a w  s u f f i c i e n t  t o  j u s t i f y  a r e v e r s a l  
o r  modif icat ion of i n i t i a l  dec i s ion ,  t h a t  dec i s ion  i s  
affirmed . 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SIGNIFICANT ISSUE EXCEPTION 

Where sub jec t  of a p r o t e s t  involved a p o t e n t i a l l y  recur-  
r i n g  problem of proper procedures t o  be followed when 
employing l i f e  cyc le  c o s t  a n a l y s i s  i n  eva lua t ing  re- 
sponses t o  s o l i c i t a t i o n ,  i t  presented an i s s u e  of suf -  
f i c i e n t  importance t o  warrant  cons idera t ion  on i t s  mer- 
i t s  even where p r o t e s t  w a s  untimely f i l e d .  

B-204526 Dee. 30, 1981 81-2 CPD 512 
COiUTAYCTS--STENOGRAPHIC REPORTING--PRICES--BID 

P r o t e s t  t h a t  low bid f o r  s tenographic  r epor t ing  s e r v i c e s  
i s  nonresponsive because p r i c e  bid f o r  dup l l ca t e  copies  
furnished t o  publ ic  i s  a l l eged ly  unreasonably high is 
denied. GAO has no b a s i s  t o  quest ion con t r ac t ing  agency's 
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determinat ion t h a t  b id  p r i c e  i s  reasonable  based on in -  
formation furnished to  agency by low b idde r ,  rates b id  
by o the r  b idders ,  and p r o t e s t e r ' s  b id  on p r i o r  y e a r ' s  
con t r ac t  . 

B-205038.2 Dee. 30, 1981 81-2 CPD 513 
CONTRACTORS--RESPONSIBILITY--DETERMD?ATION--REVIEW BY GAO-- 
AFFIRMATILT FINDING ACCEPTED 

GAO does n o t  review an a f f i rma t ive  determinat ion of 
r e s p o n s i b i l i t y  absent  a showing of f raud on p a r t  of 
procuring o f f i c i a l s  o r  an a l l e g a t i o n  t h a t  d e f l n i t i v e  
r e s p o n s i b i l i t y  cr i ter ia  i n  s o l i c i t a t i o n  were m i s -  
appl ied .  

CONTRA CTS--SMALL BUSINESS CONCERNS- - A WARDS- -SET-A SIDES- - 
SUBCONTRA CTQB, SUPPLIER, ETC. , S I Z E  STATUS 

Subcontracting wi th  a l a r g e  bus iness  under a s e r v i c e  
con t r ac t  set a s i d e  f o r  s m a l l  bus inesses  i s  no t  l e g a l l y  
objec t ionable .  

CONTRACTS--SMALL BUSIiVESS CONCERNS- -A WARDS--SMALL BUSINESS 
ADMINISTRATION 'S  AUTHORITY--SIZE DETERMINATION 

P r o t e s t  t h a t  awardee under s m a l l  bus iness  set a s l d e  
should n o t  be considered a s m a l l  bus iness  firm because 
a l a r g e  business  a l l eged ly  w i l l  perform most of c o n t r a c t  
work i s  dismissed s i n c e  SBA i s  empowered t o  make con- 
c l u s i v e  determinat ions on matters of s m a l l  bus iness  
s i z e  s t a t u s .  

B-205679 Dee. 30, 1982 81-2 CPD 519 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

P r o t e s t  of a l leged  impropriety apparent  on face  of so- 
l i c i t a t i o n  i s  untimely when f i l e d  a f t e r  b id  opening 
d a t e  . 
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B-205732 Dee. 3Q, 1981 81-2 CFD $15 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TLVELINESS OF PROTEST--ADVERSE AGENCY ACTION EFFECT 

P r o t e s t  f i l e d  wi th  GAO two months a f t e r  d a t e  of con- 
t r a c t i n g  agency's i n i t i a l  adverse a c t i o n  and three  
months a f t e r  d a t e  of i n i t i a l  p r o t e s t  f i l e d  wi th  
agency i s  untimely.  GAO dll a l1 .0~  on1.y a reasonable 
per iod t o  receive n o t i c e  of adverse agency a c t i o n  
through m a i l .  

B-201839 Dee. 31, 1981 81-2 CPD 516 
BIDDERS-INVITATION RIGh'T--FAILURE TO SOLICI!?' BIDS- - 
INCUNBENT CONTRACTOR 

Although i t  was  inappropr ia te  f o r  con t r ac t ing  o f f i c e  t o  
dec l ine  t o  i s s u e  s o l i c i t a t i o n s  t o  p r o t e s t e r  because pro- 
tester refused t o  submit a formaJ a p p l i c a t i o n  t o  be 
placed on b idders  mai l ing l i s t ,  awards were no t  improper 
s i n c e  Govt. received b e n e f i t  of competit ion and the re  
is nothing i n  record which suggests  that reasonable  p r i -  
ces were n o t  obtained o r  t h a t  f a i l u r e  t o  s o l i c i t  pro- 
tester w a s  r e s u l t  of any d e l i b e r a t e  e f f o r t  t o  exclude 
p r o t e s t e r  from competit ion.  

Where p r o t e s t e r  was c u r r e n t  c o n t r a c t o r ,  con t r ac t ing  
o f f i c e r  w a s  aware of p r o t e s t e r ' s  ex i s t ence ,  and pro- 
tester made repea tea r eques t s  t o  rece ive  so l3  c i  ta- 
t i o n s ,  cont rac t ing  o f f i c e  should n o t  have ignored pro- 
tester merely because p r o t e s t e r  had n o t  submitted a 
formal app l i ca t ion  t o  be placed on b idders  mai l ing 
list.  

CONTRACTS- - NEGOTIA TION--SOL E-SOURCE BASIS- -JUSTIFICATION-- 
INADEQUATE 

Although sole-source award w a s  of ques t ionable  val l d i t y  
because j u s t i f i c a t i o n  w a s  based on an outdated r e s t r i c -  
t i o n  and the re  i s  no i n d i c a t i o n  t h a t  a search  w a s  made 
among i n s t a l l e r s  of equipment to  ascer taSn t h a t  t h e r e  
w a s  no one o t h e r  than se l ec t ed  o f f e r o r  t h a t  w a s  capable 
of performing, c o r r e c t i v e  a c t i o n  on con t r ac t  i s  n o t  
recommended s i n c e  con t r ac t  w a s  completed and contrac-  
tor paid several months before  the  p r o t e s t e r  learned  
of procurement and pro tes ted .  
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B-201839 Dee. 31, 1981 81-2 CFD 516 - Con. 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TmLINESS--SIGNIFICANT ISSUE EXCEPTION 

Where s o l i c i t a t i o n s  are no t  published i n  the Commerce 
Business Dai ly  because they are f o r  fo re ign  procure- 
ments, b u t  s o l i c i t a t i o n s  are displayed i n  con t r ac t ing  
off  i c e  , t he re  i s  pub l i c  n o t i c e  of t h e i r  ex3 s tence and 
p r o t e s t  f i l e d  a f t e r  award i s  untimely; however, p r o t e s t  
w i l l  be considered,  s i n c e  d e f i c i e n c i e s  i n  procurements 
warrant cons idera t ion  of p r o t e s t  on merits. 

B-203419 Dee. 31, 1981 81-2 CPD 518 
BIDDERS--&UALIFICATIONS--DEFINI!TIVE RESPONSIBILITY 
CRITERIA--WHAT CONSTITUTES 

Contention t h a t  agency waived s o l i c i t a t i o n ' s  d e f i n i t i v e  
r e s p o n s i b i l i t y  c r i t e r i a  i s  without  merit because in fo r -  
mation requested (concerning p r i o r  experience and qual- i ty  
con t ro l  programs) w a s  genera l  i n  na tu re  and no t  s u f f i -  
c i e n t l y  s p e c i f i c  and ob jec t ive  t o  be descr ibed as def in-  
i t i v e  r e s p o n s i b i l i t y  c r i t e r i a .  

CONTRACTS--TWO-STEP PROCUREMENT--STEP ONE--SPECIFICATIONS-- 
REVISION--PROPRIETY 

During eva lua t ion  of proposals  i n  s t e p  one of two-step 
procurement, agency may d e l e t e  a requirement,  f o r  in -  
formation which w a s  t o  be used i n  eval-uating proposals  
where (1) revised  requirement appears t o  r e f l e c t  the  
agency's a c t u a l  needs and (2) t he re  is  no showing t h a t  
i n t e r e s t s  of o f f e r o r s  o r  p o t e n t i a l  o f f e r o r s  are un- 
f a i r l y  prejudiced by amendment. 

B-203757 Dee. 31, 1981 81-2 CPD 510 
CONTRACTS--SMALL BUSINESS CONCERNS--AWARDS--SMALL BUSINESS 
ADMll'JISTRATION'S AUTHORITY--CERTIFICATE OF COMPETENCY-- 
CONCLUSIVENESS 

When SBA i s s u e s  c e r t i f i c a t e  of competency t o  low bidder ,  
on b a s i s  t h a t  i t  i s  a b l e  t o  perform work i n  quest ion 
even t h o u g h - i t  does no t  meet s p e c i a l  s tandards  of re- 
s p o n s i b i l i t y  included i n  s o l l  c i t a t i o n ,  p r o t e s t  by f i f  th- 
l o w  bidder  regarding r e s t r i c t i v e n e s s  of s tandards  becomes 
academic. 
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B-203757 Dee. 31, 1981 81-2 CPD 519 - Con. 
CONTRACTS--SMALL BUSIiVESS CONCERNS--AWARDS--SMALL BUSINESS 
ADMINISTMTION 'S  A UTHORITY--RESPONSIBIL ITY DETERMINATION-- 
LlWTATIONS BY AGENCY PRECLUDED 

SBA's a u t h o r i t y  i s  n o t  l i m i t e d  by s p e c i a l  s t a n d a r d s  of 
r e s p o n s i b i l i t y  which procur ing  agency h a s  inc luded  i n  
s o l i c i t a t i o n ,  s i n c e  SBA h a s  s t a t u t o r y  a u t h o r i t y  t o  
make f i n a l  de te rmina t ion  w i t h  r e g a r d  t o  a l l  a s p e c t s  of  
r e s p o n s i b i l i t y  of s m a l l  b u s i n e s s  concerns .  

B-204022 Dec. 31, 1981 81-2 CPD 520 
BIDS--INVITATION FOR BIDS--SPECIFICATIONS--TESTS--FIRST , ARTICLE- - WAIVER 
Low b i d  need n o t  b e  r e j e c t e d  because p r i c e  based on 
waiver of first a r t i c l e  t e s t i n g  w a s  s o  o u t  of l i n e  as 
t o  s u g g e s t  obvious m i s t a k e ,  s i n c e  agency h a s  determined 
t h a t  f i rs t  a r t i c l e  t e s t i n g  w i l l  n o t  be waived f o r  low 
b i d d e r ,  and f i r m ' s  b i d  on t h a t  b a s i s  i s  respons ive  and 
is  n o t  a l l e g e d  t o  b e  i n  e r r o r .  

CONTRACTS--PROTESTS--INTERESTED PARTY REQUIREMENT 

P r o t e s t e r  who i s  second low b i d d e r  and t h e r e f o r e  would 
be i n  l i n e  f o r  award i f  low b i d  i s  r e j e c t e d ,  as i t  main- 
t a i n s ,  i s  an  " i n t e r e s t e d  p a r t y "  under o u r  Bid P r o t e s t  
Procedures .  

B-204047 Dee. 31, 1981 81-2 CPD 521 
CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-- 
INFORMATION SUFFICIENCY 

O f f e r o r  who based p r o p o s a l  on mistaken b e l i e f  t h a t  simul- 
taneous e x e c u t i o n  of s u p e r v i s o r y  f u n c t i o n s  w a s  n o t  re- 
qui red  cannot  complafn of r e j e c t i o n  of i t s  proposal. where 
i t  w a s  a f f o r d e d  o p p o r t u n i t y  t o  make i ts  p r o p o s a l  accept -  
able by e x p l a i n i n g  how comparabi l i ty  would b e  provided 
b u t  f a i l e d  t o  do so.  
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B-284Q47 Dee. 31, 1981 8142 GPD 5Zl - Con. 
CONTRACTS-NEWTIATION--REQUESTS FOR PROPOSALS-- 
SPECIFICATIONS--MINIMUM NEEDS--ADMINISTRATIIB DETERMINATION 

Requirement t h a t  o f f e r o r s '  systems permit simultaneous 
performance of mul t ip l e  supervisory func t ions  is  no t  
unreasonable s i n c e  agency a n t i c i p a t e s  t h a t  heavy work 
load otherwise w i l l  r e su l  t i n  backlog. 

CONTRACTS--PROTESTS-GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--ADVERSE AGENCY ACTION EFFECT 

Pro te s t  f i l e d  wi th in  30 working days a f t e r  p r o t e s t e r  
learned t h a t  i t s  proposal  w a s  r e j e c t e d  is t imely not- 
withstanding t h a t  p r o t e s t e r  ques t ions  RFP requirements.  
Requirement w a s  ambiguous and p r o t e s t e r  f i l e d  i t s  pro- 
test once agency's i n t e r p r e t a t i o n  w a s  known. 

B-204604 Dee. 31, 1987 81-2 CPD 522 
CONTRACTORS--RESPONSIBILITY--DETERMINATION--REVIEW BY GAO-- 
AFFIRMATIVE FINDING ACCEPTED 

GAO does n o t  consider  p r o t e s t s  a g a i n s t  a f f i r m a t i v e  re- 
spons ib i l i t y  determinat lons except  i n  l i m i t e d  circum- 
stances.  

CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--ALL OR NONE 

Award can be made t o  a f i rm whose o f f e r  w a s  on an all- 
or-none basis wheye s o l i c i t a t i o n  d id  n o t  preclude all- 
or-none proposals  and f i rm ' s  p r i c e ,  de te rmina t ive  award 
f a c t o r ,  w a s  lowest  one received.  

CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--BEST AND 
FlNAL--REVISED PROPOSAL SUBMITTED--REOPENING OF 
NEWTIATIONS NOT REQUIRED 

Decision n o t  t o  reopen nego t i a t ions  a f t e r  r e c e i p t  of 
pr i ce  reduct ion  a f t e r  b e s t  and f i n a l  offers were re- 
ceived w a s  n o t  an  abuse of con t r ac t ing  o f f i c e r ' s  d i s -  
c re t ion  where bases  f o r  dec i s ion  were t h a t  both f i r m  
had been given a f a i r  chance t o  submit t h e i r  b e s t  
offers, preaward survey a l ready  had been concluded, 
and award p r i c e  w a s  considered reasonable .  
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B-204604 Dee. 31, 1981 81-2 CPD 522 - Con. 
CONTRACTS--NEWTIATION--OFFERS OR PROPGSALS--BEST AND 
FL??AL--REVISED PROPOSAL SUBMITTED--REOPENING OF 
NEGVTIATIONS NOT REQUIRED 

P r i c e  reduct ion  submitted i n  response t o  cont rac t ing  
agency's w r i t t e n  advice t h a t  s o l i c i t a t i o n  "exists i n  
a competi t ive environment" properly w a s  r e j ec t ed  as 
la te ,  s i n c e  such advice was given o r a l l y  p r i o r  t o  re- 
ques t  f o r  b e s t  and f i n a l  o f f e r s ,  b e s t  and f i n a l  o f f e r s  
a l r eady  had been submitted,  and agency's advice cannot 
reasonably be viewed as a reopening of nego t i a t ions .  

CONTRACTS--NEGOTIATION--OFFERS OR PROPG'SALS--EVALUATION-- 
ALLEGATION OF BIAS NOT SUSTAINED 

P r o t e s t  t h a t  r e j e c t i o n  of p r o t e s t e r ' s  proposal modffi- 
c a t i o n  as late i s  merely an element i n  a p a t t e r n  of 
b i a s  a g a i n s t  t he  f i rm  charac te r ized  by earlier agency 
procurement a c t i o n s  adverse t o  p r o t e s t e r ,  i s  denied,  where 
agency has  advanced reasonable  j u s t i f i c a t i o n  f o r  each 
of those a c t i o n s  and modi f ica t ion  i n  any case  properly 
w a s  r e j ec t ed .  

CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-- 
CRITERIA--SAME FOR SMALL AND LARGE BUSINESS 

There i s  no l e g a l  b a s i s  f o r  an agency t o  g ive  spec ia l  
cons idera t ion  t o  a sma1.l business  i n  an u n r e s t r i c t e d  
pro cur  emen t . 
CONTRACTS--NEGOTIATION--PROPRIETY--PROCEDURES DEFICIENT 

Where a f i rm i s  not  prejudiced by an agency's f a i l u r e  
t o  no t i fy .  i t  promptly t h a t  i t s  proposal  modif icat ion 
w i l l  n o t  be considered because i t  w a s  received l a t e ,  
fa i lure  i s  a procedural  def ic iency  t h a t  does no t  a f f e c t  
v a l i d i t y  of c o n t r a c t  award. 

23-204673 Dee. 31, 1981 81-2 CPD 523 
AGENTS--GOVERNMETT--WVERNMENT LIABILITY FOR NEGLIGENT OR 
ERRONEOUS ACTS--DOCTRINE OF ESTOPPEL 

Where p r o t e s t e r  r e l i e d  on a Govt. q u a l i t y  assurance re- 
p r e s e n t a t i v e ' s  (QAR) favorable  QPL recornendat ion t o  

102 



- . *. 
, . I - -  

7 

itere 

;7 

F 

higher a u t h o r i t y  as w e l l  as a l l e g e d  QAR o r a l  a d v i s e  re- 
garding QPL q u a l i f i c a t i o n  tests, i t  d i d  s o  a t  i t s  own 
risk, and Govt. is n o t  es topped from d e c l a r i n g  b i d  non- 
responsive f o r  b i d d e r ' s  f a i l u r e  t o  o f f e r  a q u a l i f i e d  
product . 
BIDS-- INVITATION FOR BIDS-  -SPECIFICATIONS- -QUALIFIED 
PRODUCTS--LISTING--NON-LISTING EFFECT 

A QPL requirement  i n  an IFB is  a material requirement  
tha t  must be m e t  a t  time of b i d  opening. P r o t e s t e r ' s  
f a i l u r e  t o  s a t i s f y  a QPL l i f e  p r e s e r v e r  s a l t  s p r a y  test  
requirement p r i o r  t o  b i d  opening r e n d e r s  i t s  b i d  non- 
responsive.  
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